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Mpearosop

[lpegrosop

Bo janyapu 2010 roauHa, EBponcknoT cya 3a 4oBeKOBUTe npaBa M AreHuujaTta 3a
tyHpameHTanHuTe npasa Ha EY ognyyvja aa copabotyBaaTt BO NOAroToBKata Ha 0BOj
MprpayHMk 3a eBponckaTta Cyacka NpakTvka 3a HegmckpummHauwja. Co 3a,0BONCTBO, OBAe
rv npe3eHTMpame KOHKPETHUTE pe3ynTaTi oj, 0BOj 3aeHNYKM noTdar.

Co cTanyBarbeTo BO cuna Ha JincaboHckunot gorosop, Moeenbara 3a HoBEKOBUTE NpaBa
Ha EBponckara yHuja ctaHa npaBHo o6Bp3yBayka. OcBeH T0a, JiInucaboHckmoT forosop
0BO3MOXYBa npucTtanysatbe Ha EY koH EBponckaTta KOHBEHLMja 3@ YOBEKOBMTE Npasa.
Bo T0j KOHTEKCT, ceondaTHO NO3HaBake Ha 3aeiHUYKUTE Hayena pa3BMeHN Of CTPaHa
Ha CynoT Ha npaBpata Ha EY n EBponckuoT cyA 3a HOBEKOBMTE NpaBa He Ccamo WTo e
NOXenHO, TYKY € U HEONXOAHO 3a COOJIBETHOTO CNPOBELlyBak€e Ha efleH KIyYeH acnekT of,
€BPOMNCKOTO NPaBo 3a YOBEKOBMUTE NpaBa, OAHOCHO CTaHAapANTE 3@ HeAUCKPUMUHALM]a,
Ha HaLLMOHANHO HUBO.

2010 roauHa ja opbenexa 60-roguwHmHaTa Ha EBponckaTa KOHBeHLUMja 3a YOBEKOBUTE
npaBa Kkoja, Bo uneH 14, nponuiyea reHepanHa 3abpaHa 3a AUCKpPUMUHaLMja, Kako
u 10-rogviHUHaTa Of YCBOjyBakeTo Ha [iBa TeMeNHM TekcTa 3a 6bopbaTa npotus
OMCKpUMUHaAUMjaTa Ha HUBO Ha EY, oAHOCHO aMpeKTMBUTE 3a pacHa eAHAKBOCT U
e[HaKBOCT npu BpaboTtysarbeTo. Co ornef Ha UMNpecMBHMOT 00eM Ha cyackaTa npakTuka
BO obnacta Ha HeIMCKpUMMHAUMjaTa co3fajieHa Of cTpaHa Ha EBponckuoT cyp 3a
yosekoBuTe npaea v CynoT Ha npaepara Ha EY, ce ynHelwe KOpUCHO, Ha AOCTaNEH Ha4uH,
[la Ce Npe3eHTMpa NPUPAYHUK CO KOMNAKTEH AUCK HAMEHET 3a NPaBHUTE NpakTU4apu
BO ApXaBute-yneHkun Ha EY n Ha CoBeToT Ha EBpona u nownpoko, 0f4HOCHO 3a cyannte,
00BMHUTENIMTE U afBOKATMTE, KakKo M 3a cnyx0OeHMTe nMla Ha opraHuTe 3al0JIXEHU 3a
CnpoBefyBathe Ha 3aKoHUTe. buaejku ce Ha NPBMTE NIMHMK Ha 3alUTUTATA Ha YOBEKOBUTE
npaBa, Tve Tpeba fa 6upat cBeCHM 3a HavyenaTa 3a HEAMCKPMMUHALMja 33 Aa MOXaT
etheKTMBHO [ia 'M NpUMeHYBaaT Ha TepeH. OppenbuTe 3a HeMCKPUMMUHALMjA 3aXMUBYBaaT
npeky NpakTUKMUTE Ha HAaLMOHANTHO HUBO, a NPeAn3BULMTE CTaHyBaaT BUAANBM TOKMY Ha
NpBUTE NINHUK Ha 3aluTMTaTa.

Epuk ®pubepr MopreH Kjepym
Perucrtpatop Bo EBponckumor cyf 3a IvpekTop Ha AreHumjaTa 3a
4OBeKOBMUTE Npasa thyHAaMeHTanHWUTe Npaga
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KoHBeHUuja 3a enMMKHaLmja Ha cuTe POPMU Ha ANCKPUMMHALMjA
BP3 XeHUTe

36upka Ha poroBopute Ha CoseToT Ha EBpona
Cosert Ha EBpona
KoHBeHuuja 3a npasata Ha geTeTo

KoHBeHLMja 3a 3alWT1Ta Ha YOBEKOBMTE NpaBa U OCHOBHWTe cnoboam
unu EBponcka KOHBeHLMja 3a YHOBEKOBUTE NpaBa

EBponcku cyrn 3a 4YoBeKOBMWTE NpaBa

EBponcku cyn Ha npaspata (cera Cya Ha npaBpata Ha EBponckata yHuja)
EBponcka koMucuja NpoTuB pacusam 1 HeTonepaHumja

36mpka Ha eBpONCKMTe AOrOBOPU

EBponcka yHuja
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KomwTeT 3a YoBekoBWTe NpaBa
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MeryHapoaeH cya Ha npaspata
[p>xaejaHu Ha TpeTu 3emju

06eamHeTV Hauum

OH KIMJIN KoHBeHuuja 3a npaBaTta Ha nnuata co uHeanuautet Ha OH
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BoBep, BO eBpONCKOTO NPaBo
33 HeANCKPUMUHALM]a:
O @ AEELT

M KNYYHW Hayena

Osa nornasje (BoBen), ro objacHyBa M3BOPOT HA NPABOTO 3@ HEAUCKPMMUHALM]A BO
EBpona, v faBa nperneg Ha TEKOBHUTE U UAHMTE NPOMEHM BO MaTepMjaHOTO NPaBso 1
BO NMOCTaNKWTe 3a 3alTuTa.

YwTe Ha CaMMOT NOYETOK BaXHO e Aa Ce Harnacu geka cyauute u o6BuHuTENUTE
Tpeba Aa ja npMMeHyBaaT 3aWTMUTaTa NpeasmaeHa co KoHBeHLMjaTa 3a 3alITKTa
Ha YOBeKOBMTe NpaBa U ocHOoBHUTe cnoboau (EKYM), n oHaa npefnBuaeHa co
AMPEeKTUBMTE 33 HegMCKpMMMHaLUMja Ha EBponckaTa yHuja (EY), 6e3 ornep Ha Toa ganu
Hekoja cTpaHa BO MocTankaTa ce NoBMKYyBa Ha HUB. Bo cBojaTa paboTa, HauMoHanHuTe
CYAOBM M afMUHUCTpATOpPUTE Ha NpaBAa He Ce OrpaHUYeHn CaMo Ha NpaBHUTe
apryMeHTH WTO r'M U3HecyBaaT CTpaHuTe, TYKy Mopa Aa ro yTBpAat NpUMeHNMBOTO
npaBo BP3 OCHOBA Ha thakTUYKaTa CMTyaumja U3HeCeHa o CTpaHMTe BO nocTankaTa.
Bo cywTWHa, 0Ba 3Ha4uM geka CTpaHuTe BO MocTankaTta caMu oabupaaT Kako Ke ja
npeseHTUpaart xanbarta 3a HegUCKPUMMHALMja NpeKy apryMeHTUTe U fokasuTe
WTO rM M3HecyBaart. Toa e pe3ynTtaTt Ha NpaBHUTe Hayena KoM nexaT BO OCHOBATa
Ha efleH NpaBeH CMCTEM, Ha NPUMep, AUPEKTHUOT edeKT Ha NpaBoTo Ha EY Bo 27-Te
LpXaBW-YNeHKU Ha YHujaTa u fmpekTHaTta npumeHa Ha EKYM, wto 3Haum peka cute
ApXaBu-uneHku Ha EY n Ha CoBeToT Ha EBpona (CE) Mopa fia ce npuapXyBaaT KoH
KoHBeHuujaTa. Cenak, oBa bapatse co cebe HOCM efHO 3Ha4YajHO OrpaHUyyBathe 1 ce
O[lHECYBa Ha NEPUOAOT Ha OrpaHnYyBake BO Bpcka co npMMmeHaTta Ha KoHBeHUujaTa.
Mpepn na ce ognyyat 3a NpMMeEHa Ha HEKOja 3allTMTa O HEAUCKPUMUHALWN]a,
npaktuyapuTe Tpeba fa ce 3ano3HaaT co peneBaHTHUTE NEPUOAMN HA OFpaHMYEHa
NMpUMMEHa LWTO Ce BO CMNla BO paMKUTe Ha COOABETHATA jypucamKkLmja u aa yrepaar
[ann KOHKPeTHMOT CyA e HaAeXeH a ro pasrnejysa Toa npaiake.
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Mp1payHKK 3a eBPONCKOTO NPaBo 3a HeAUCKPUMUHALM]a
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MpakTuyHaTa nocneauLa of, oBa ce rnefa Bo ¢akToT Aeka npakTuyapuTe, Kora
TOA € COOJBETHO, MOXAT Aa Ce MOBMKAAT Ha PeNieBaHTHUTE UHCTPYMEHTM 3a
HeAUCKPMMMHALMja M Ha COOABETHATA CyACKa NPaKTUKa Npej HalMoHanHWUTe Cya0BM
¥ opraHm.

OTTYyKa, 0 rOfieMo 3Hayerbe e NpakTMYapuTe Aa ru pasbepaT NoCTojHUTE CUCTEMM
Bo 0b6nacTa Ha HeAUCKPUMUHALMja, HUBHaTa paboTa, Kako U HAYMHOT Ha Koj TUe ce
NpUMeHyBaaT BO AaflEHW CUTYaLUM.

1.1.  KoHTeKcT u ncropmjat Ha eBponckoTo
NpaBo 3a HeANMCKPMMUHAUM]A

TepMWUHOT ,eBPONCKO NPABo 3@ HEAUCKPUMUHALM]A" cyrepupa NoCTOEHE Ha
eAVMHCTBEH CMCTeM Ha NpaBuia 3a HeAMCKpUMUHaLUMjaTa Wupym uena EBpona.
BcywHocT, Toa npaBo ro counHysaaT ronem O6poj pasnuyHm KoHTeKcTU. OBO]
MpupayHuk rnaesHo ce notnupa Ha EKYI 1 Ha npaBoTo Ha EY. OBume gBa cuctema nmaar
pasfnnyHM KOPEHW Of acnekT Ha TOa KOra W 301UTO Ce CO34aAeHW.

1.1.1. Cosetort Ha EBpona v EBponckaTa
KOHBEHLMja 3@ YHOBEKOBUTE NpaBa

CoBeToT Ha EBpona e MeryBnaguHa opraHusaumja, KojawTo nNpe naT ce coCTaHa
no BropaTta cBeTcka BOjHa CO Len fa rv NpoMoBMpa BNajeerwneTo Ha NpasoTo,
JeMoKpaTujaTa, HoBeKOBMTe NpaBa M couujanHuoT pas3soj (Buan Mpeambyna un
uneHot 1 op CratyToT Ha CoBeToT Ha EBpona). LpxaBuTe-unenku Ha CE ja ycBowja
EKYM BO Hacoka Ha NOCTUTHyBake Ha OBME Lienu 1 Taa bewe NpBUOT cOBpeMEH
[LOroBOpP 3@ HOBEKOBMTE NpaBa WTOo ce NoTNMpa Ha YHMBep3anHata feknapauuja
3a YoBekoBMTe npaBa Ha OH. EKYI yTBpayBa npaBHu1 06BpPCKM 3a LOFOBOpPHUTE
cTpaHu Ha KoHBeHLMjaTa BO BPCKa CO rapaHTUpareTo HM3a YOBEKOBM Npaga 3a
cuTe rparaHu (a He caMo 3a [pXaBjaHWUTe Ha 3eMjaTa) BO PaMKWUTE Ha HUBHUTE
jypvcamkuum. EBponckuoT cyg 3a YoBekoBuTe npaea (ECYI) ro cneam v ro pasrnenyea
cnpoBepyBareTo Ha EKYM, (Ha noyeTokoT co noMow Ha Komucuja). OBoj cyn,
noctanysa no npegMeTn NOKPeHaTU NPOTUB APXaBUTe-4NeHKN. BOo MOMEHTOB,
CoseToT Ha EBpona 6pou 47 uneHku v cekoja ApXKaBa WTO caka Aa CTaHe yneHka Ha CE
Mopa ga npucranu u koH EKYI.

On poHecyBaweTo Bo 1950 rog. no nexec, EKYM Gewe nognoxeHa Ha U3MEHU U
JononHyBaka npeky ,lpotokonn”. Haj3sHayajHata npouefypanHa naMeHa Ha EKYI
ce Hanpaswu co MNpoTtokonoT 11 (1994 roa.), npu wto ECYMN Gewe TpaHchopMupaH Bo



Bosepn BO €BPONCKOTO NpaBo 3a He,U,I/ICKpI/IMMHaLWIjaZ KOHTEKCT, pa3Boj W KNy4HU Ha4vena

NoCTOjaHO M peoBHO TeNo, a Ce YKMHa noctoereTo Ha Komucujata. Osoj MpoTokon
Gelle M3roTBEH CO LieN Aa UM NOMOTHe Ha MexaHu3mute oa EKYI fa ce cnpasart co
pacteudkuoT 6poj npegmeTy WTO foaraa of apxasute of MctouHa EBpona kou My ce
npukny4uja Ha CoBeToT Ha EBpona no nagoT Ha bepnMHCKKMOT SMA 1 No pacnagoT Ha
nopaxewwHunot Coeetcku Cojy3.

YneHot 14 op EKYMN! nponuwysa 3abpaHa 3a AUCKPUMUHALM]A, U TOa MPeKy rapaHuuja
Ha eJHaKOB TPEeTMaH BO YXUBaHETO Ha ApYruTe npasa yTBpAeHu co KoHBeHUMjaTa.
MpoTokonot 12 (2000 roa.) ko EKYM, koj cé ywTe He e paTudukyBaH of cuTe
APXaBU-4NeHKW?, To NnpolwunpyBa ondartoT Ha 3abpaHaTta 3a AMCKpUMMUHALM]a, 1
rapaHTMpa efiHaKoB TPETMaH BO YXWUBarETO Ha CMTe NpaBa (BKNyYUTENIHO U NpaBaTa
cnopej HaLMOHaNHOTO 3akoHopascTBo). Cnopen O6jacHyBaukMOT U3BeWTaj 3a
MpoTokonoT, Toj e n3paboTeH co uen Aa ja 3ajakHe 3alWTUTaTa 04 ANCKPUMUHALK]A,
Koja nak ce cMeTa ieka e CYWTUHCKM eNeMEHT BO rapaHTUpareTo Ha YOBEKOBUTE
npasa. lMokoHKpeTHO, [poTOKONOT NpoM3nese of cepuja Aebatu 3a HAYMHOT Ha KOj
MOXe [a Ce 3ajakHe pofioBaTa M pacHaTa eiHakBOCT.

Mako Toa He e rmaBHMoT thokyc Ha oBoj MpupayHuk, Tpeba fa ce Harnacu geka
HeaMCKPUMUHAaLMja € BOAEYKMOT NPUHLMN Bo roneM Bpoj fokyMeHTn Ha CoBeToT
Ha EBpona. Bep3wujaTta Ha EBponckaTta couujanHa nosenba oa 1996 roa. rv BKNy4yBsa
NpaBoTO Ha eAHaKBM MOXHOCTW ¥ NPaBOTO Ha eLHAaKOB TPeTMaH BO NOrneq Ha
npawararta noBp3aHu co BpaboTyBareTo M npucrtanoT Ao npodecuja, co WTo
rapaHTvMpa 3awTuTta of AMCKPUMMUHALMja BP3 OCHOBA Ha nonot.? lononHUTeNnHa
3awWwTuTa of AUCKPMMMHALWM]a e BrpajeHa Bo PaMkoBHaTa KOHBeHLMja 3@ 3aluTuTa Ha
HauMoHanHuTe ManumHcTea,* KonseHuujata Ha CoeToT Ha EBpona 3a akuuja npoTus
TprosujaTa co nyre,” kako 1 Bo KoHeeHuujata Ha CoBeToT Ha EBpona 3a npuctan go
jaBHUTe fokyMeHTU. McTo Taka, [lononHUTeNHWMOT NpoTokon KoH KoHBeHLKjaTa 3a
KoMnjyTepcky KpuMuHan obesbenysa 3aliTTa 0 NOTTUKHYBakE AUCKPUMUHALW]A.
OuurnefHo e Aeka npallareTo 3a HeJMCKPUMMHaLMja Bnvjae 1 Bp3 hopMynupareto
Ha 3aKOHOAABHWUTE AOKYMEHTM WTO 1 u3rotesyBa CE u MCTOTO ce cMeTa 3@ OCHOBHA
cnobopa koja Tpeba aa ce 3aWTUTW.

1  Boauyor 3a obyka Bo hopma Ha PowerPoint npe3eHTauuja koja aBa HacCoOKM 3a NpUMeHarta Ha YneHor 14
op EKYI Moxe pa ce Hajae Ha MHTepHeT cTpaHuuaTta Ha CoseToT Ha EBpona, Obpa3oBaHwe 3a YoBeKOBUTE
npas.a 3a npaeHuuM: www.coehelp.org/course/view.php?id=18&topic=1.

2 ToyHuoT Bpoj Ha ApXaBU-4neHKkM kou ro patudimkysane NMpoTokonor 12 MoxXe fa Ce NPOBEPU Ha: WWW.
conventions.coe.int/Treaty/Commun/ChercheSig.asp?NT=177&CM=7&DF=16/07/20 10&CL=ENG.

3 Buamunen 20 v uneH [ Bo [len V on EBponckarta couujanHa nosenba.
Buau unex 4, 6(2) 1 9 oa PamkoBHaTa KOHBEHLM] 3a 3aLUTWTA HA HALLMOHAJIHUTE MaLMHCTBA.
5  Buamn uneH 2(1) op KoHseHuwjata Ha CoBeToT Ha EBpona 3a akuuja NpoTuUB TproBujata co nyre.
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1.1.2. EBponckata yHuja u QUpekTuBuTe
3a HeMCKpUMUHaUMja

Ha noyeTokoT, EBponckaTa yHuja (EY) 6ewe meryBnanuHa opraHusaumja, Ho feHec
Taa e nocebeH npaseH cybjekT. Bo MOMeHTOB, EY ja couMHyBaaT 27 ApXaBU-YNeHKK.
YHujaTa eBonyupalle of Tpu nocebHM MeryBnaguMHu opraHnsaummn hopMmpaHm Bo
50-TUTe TOAUHM 0O MMHATUOT BEK KOW Ce 3aHMMaBaa Co eHepreTckaTa CUrypHocT
u cnobopHaTa Tproeuja (KONeKTMBHO MO3HATU NOA UMeTo ,EBponcku 3aegHuun”).
MmaBHaTa Len Ha EBponckuTe 3aeaHuLmM H6elwe NOTTUKHYBake HAa EKOHOMCKMOT
pa3Boj npeky cnobojeH NpoTok Ha CTOKM, kanuTtan, nyre v ycnyru. Co uen fa
06e306eauM eaHaKBM NpaBMia Ha Urpa 3a ApXaBUTe-YNEHKM, OPUTMHANHMOT [loroBop
3a hopMupatbe Ha EBponckaTa ekoHoMcka 3aeaHuua (1957 roa.) coapxewe
onpenba co koja ce 3abpaHyBa ANCKPMMMHALMja BP3 OCHOBA Ha NONOT BO KOHTEKCT
Ha BpaboTyBameTo. OBaa oapenba Tpebawe fa rv o4BpaTi ApXaBuTe-4neHku og
CTEKHYBak e KOHKYPEHTHA NPefHOCT NPeKY HyAeHe NOHWUCKM MATH UK NMOHENOBOJTHM
paboTHW ycnoBu 3a xeHuTe. Mako 0BOj KOpNyC Ha NPaBO 3Ha4YajHO eBoNyMpalLe 3a
Aa rvondati obnacTuTe Kako WTO Ce NeH3uuTe, bpeMeHOCTa U 3af0NXMUTENHUTE
CMCTEMMU 3a coumjanHo ocurypyeatse, oo 2000 rofMHa NpaBoTo 3a HEAUCKPUMMHALM]A
Bo EY ce npuMeHyBalle caMo BO KOHTEKCT Ha BpaboTyBaweTo M coumnjanHoTo
OCUTypyBatbe, U Ce OAHECYBaLle UCKNYYMBO HA HEAUCKPUMUHALM]ja BP3 OCHOBA Ha
nonor.

Bo TekoT Ha 90-TUTe roAMHM oy MMHATMOT BEK, OAAPEAEHV rpynu kou paboTart Ha jaBHu
MHTepecu Hanpaswuja 3HayajHu 3anox6u 3a nobuparbe co kom ce bapawe 3abpaHaTa
3a IMcKpMMWHauuja Bo npaBoTo Ha EY aa ce npowupw, co uen aa ondatv v gpyru
06nacTy, Kako LWTO Ce pacaHaTa M eTHUYKaTa NPUNaLHOCT, CeKCyanHaTa OpueHTaumja,
penurujata u yBepyBaeTo, Bo3pacTa v nonpeveHocTa. CTpaBOT Ha HEKOW ApXaBu-
uneHkwu Ha EY o B0306HOBYBaHheTO Ha EKCTPEMUCTUYKMOT HALMOHANM3aM NOTTUKHA
LOBONHA NONMTUYKA BONja Mery NMAEpUTe Ha 3eMjuTe 3a TWe [a A03BONAT M3MEHA Ha
[oroBopoT 3a 3aegHuuaTa, co WTo 3aeAHMLATa 0OW HAANEXHOCTW 3a AOHEeCYBatbe
3aKOHO[ABHU aKTu BO OBUE 0bnacTu.

Bo 2000 roaunHa, 6ea ycBoeHu aBe AMpeKkTMBU: [upekTuBata 3a eAHaKBOCT
npu BpaboTtyBarbe 3abpaHn AMCKPUMMHALM]ja BP3 OCHOBA Ha cekCyanHaTa
opueHTauuja, penurvjata u yBepyBareTo, Bo3pacTta M MonpevyeHocTa BO
obnacta Ha BpaboTyBareTo, fofeka [JMpekTnBaTa 3a pacHa eHakBOCT 3abpaHu
OMCKPUMUHALMja BP3 OCHOBA Ha pacaTta MiIM eTHUYKaTta NpunagHoCT BO KOHTEKCT Ha
BpaboTyBareTO, HO M BO NPMCTAaNoT A0 CUCTEMOT Ha COLMjanHa 3aluTuTa U CoLujanHo
ocurypyBatbe, Kako 1M BO MpMUCTanoT Ao CTOKM u ycnyru. OBa npeTcTaByBalle
3HAYMTENHO NpownpyBake Ha ondaToT HAa NPaBOTO 3a HEAUCKPUMMHALM]A Ha
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EY, koewTo npn3Ha aeka 3a Aa UM Ce OBO3MOXW Ha NOEAMHLUTE LENOCHO Aa o
peanu3upaart CBOjOT NOTeHUMjan Ha Na3apoT Ha TPYAOT, OA CYLITUHCKO 3Hayetbe e Aa
Ce rapaHTupa eHaKoB npucTan Lo 34paBcTBOTO, 06pa3oBaHMETO M 40 LOMYBaHETO.
Bo 2004 roguHa, InpekTnsata 3a po4oBO-paMHONPaBeH NpucTan 40 CTOKN U yCiyru
ro npowwupwu ondatoT Ha 3abpaHaTa 3a AMCKPUMMUHALM]ja BP3 OCHOBA Ha NONOT U BO
obnacta Ha npucTanoT fo cToku U ycnyru. Cenak, 3awTMTaTa BP3 0CHOBA Ha NONOT He
COOABEeTCTBYBA Ha ondaToT Ha 3alITUTATa LWTO ja rapaHTMpa [lnpekTvMBata 3a pacHa
eflHaKBOCT, buaejku InpekTueata 3a poA0BO-pPaMHONPABHO COLMjaNHO OCUTYpyBatkbe
rapaHTMpa efHakoB TPeTMaH CaMo BO NOFNef Ha COLMjanHOTO OCUTYpYBathe, HO He U1
BO MOLWMPOKMOT KOHLENT Ha COLMjaNHNOT CUCTEM, KaKo LITO e CoLMjanHa 3altuta u
npucTanoT A0 34paBCTBO U Ao obpasoBaHue.

Mako cekcyanHata opueHTaumja, penurujata u ysepysameTo, NonpeyeHocTa 1 Bo3pacra
Ce CMeTaaT 3a OCHOBM 3a 3alITUTa Of AMCKPUMWHALM|@ eAWHCTBEHO BO KOHTEKCT Ha
BpaboTyBarbeTO, BO MOMEHTOB MHCTUTYLMUTE Ha EY AMckyTMpaat 3a npowupyBarbe Ha
3alTuTaTa BP3 0BMUE OCHOBW M BO 06nacTa Ha NpucTanoT Ao CToKM v yanyri (no3HaTo Kako
.XOpU30HTanHa fupekTvea”).

1.2. TekOBHW M MOHW Pa3BOjHU MOMEHTU BO
eBPONCK1Te MexaHW3MU 3a 3alTuTa

1.2.1. MNoeenbata 3a 0OCHOBHMTE NpaBa Ha EY

MpBuTe gorosopu 3a EBponcknTe 3aefHNLM He COApPXene ynaTyBatbe Ha YOBEKOBUTE
npaBa WAW Ha HMBHATa 3awTuTa. Bo Toa Bpeme He ce pa3mucnyBano 3a hakToT geka
co3paBakeTo obnact Ha cnobogHa Tproeuja Bo EBpona 6u Moxeno aa MMa HekakoB
edekT Bp3 yoBekoBuTe npaea. Cenak, co nojaBaTa Ha NpeAMeTV NOKPeHaTu npeg,
EBponckuoTt cyn Ha npaspaTta (ECM) koMwTo coapxene HAaBOAM 3a NPeKpLIyBatba
Ha YOBEKOBMUTe NpaBa Nopajaun npasoTo Ha 3aefHuuarta, ECM pa3sun Kopnyc Ha
npeuefeHTHO NPaBo, MO3HATO Kako ,OMWTK Havyena” Ha NpaBoTo Ha 3aegHunuarTa.b
Cnopep ECI, oBue onwTu Hadvena Tpeba fa ja ogpasaTt cOApXMHATA Ha 3awWwTuTaTa
Ha YOBEKOBMTe NpaBa KOjallTo e BrpajieHa BO HaLMOHANHWUTe yCTaBu U BO
MeryHapoAHUTe OroBOPM 3a HOBEKOBMTE NpaBa, ocobeHo Bo EKYM. ECM n3jaBun feka
TOA rapaHT1pa yCornaceHoCT Ha NPaBoTo Ha 3aefHML,aTa CO OBMe Havena.

6 o M3MeHuTe 1 foNONHyBabaTa BOBEAEHM co JIncaboHcku1oT foroBop, EBpONCKMOT cyn Ha npasaata fieHec
ce Hapekysa Onwrt cyp. Cenak, Bo 0Boj [MpUpa4HK Toj M HaTaMy ce UMeHyBa Kako ECII, co uen aa ce nsberte
Hepopa3bupatbe 3aToa WTO rofieM Aen Of MOCTojHaTa NuTepaTypa LWTO npakTMyapute by Moxene fAa ja
KOHCYNTMpaar e 0bjaBeH Npef cTanyBareTo BO cuna Ha JincaboHcknot forosop Bo fekemspu 2009 rog,.
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Mpeno3HaBajKu Aeka Hej3uHMTE NONNTUKM MOXE [1a BNivjaaT BP3 YOBEKOBUTE NpaBsa u
BO 0017 fia NOTTMKHE YYBCTBO Ha ,6nmckocT” Ha EY mery rparanuTe, Bo 2000 roguHa
EY v HejavHUTe uneHkM ja poHecoa MNoBenbata 3a ocHOBHMTe npaBa. MNoBenbara
COAPXMW CMMUCOK HA YOBEKOBMTE NpPaBa, MHCNUPUPAHUW Of NpaBaTa COAPXAaHMW BO
ycTaBuTe Ha apxasute-yneHku, EKYM 1 yHuBep3anHuTe 4Orosopu 3a YoBeKoBUTe
npa.a, kako WTo e KoHBeHLMjaTa 3a NpaBaTa Ha aeteto Ha OH. OHaka kako WwTo bele
ycBoeHa Bo 2000 roauHa, NMoeenbata npeTcTaByBalle efleH BUA ,Aeknapaumja”, Wwro
3Hayu Aeka Taa Hemalle npaBHO-06Bp3yBayka npupoaa, nako EBponckara komucuja
(rnaBHoTO Teno Ha EY co HapnexHoCT Aa npefnara HOBO 3aKOHOLABCTBO) U3jaBK Aeka
CUTe MAHW 3aKOHOJaBHM Npeano3sn Ke bupar ycornaceHu co Nosenbara.

CranyBameTo BO cuna Ha JincaboHckuot forosop 8o 2009 rogmHa ro CMeHM cTaTycoT
Ha MoBen6aTta 3a OCHOBHMTe Npasa W oTToraw Taa 4obu CBOjCTBO Ha NpaBHO-
06Bp3yBayky AoKyMeHT. Kako pe3yntaT Ha BakBaTa NpoOMeHa, MHCTUTYLuKTe Ha EY ce
06Bp3aHu fa ja noumntysaat Nosenbata. U gpxasute-uneHku Ha EY ce ob6Bp3anm aa
ja nountyBaat MNosenbaTta, HO camo Kora ro cnpoBeAyBaat npasoTo Ha EY. [loroBopeH
e MpoTokon koH MoBen6ata koj ce ogHecyBa Ha Penybnuka Yewka, Moncka v Ha
O6epanHeToTo KpancTeo, Koj M3peyHo ro HaBefyBa 0Ba orpaHuyyBarme. YneHot 21 og
Nosen6aTta cogpxu 3abpaHa 3a AUCKPUMMHALM]a BP3 PA3NIMYHU OCHOBM, HO UCTUOT €
npeaMeT Ha AMCKyCKja noHaTamy Bo 0BOj MpupayHuk. OBa 3Ha4M Aeka NnoeguHLUTe
MOXaT fAia Ce XanaT Ha 3aKOHOAABCTBOTO Ha EY nnu Ha HaLMOHaNHOTO 3aKOHOL,aBCTBO
Koe ro cnposeflyBa npaBoTo Ha EY, u Toa fokonky cMeTaat Aeka lNoBenbata He ce
noyuTyBa. HaumoHanHuTe cynosm Moxat Aa nobapaat op ECIT Hacoku 3a KOPEKTHO
TONKYBake Ha NpaBoTo Ha EY, npeky nocTankara 3a npenuMmMHapHa oanyka of YneHot
267 op [loroBopoT 3a (yHKLMOHMParbeTo Ha EY.

1.2.2. [lorosopwu 3a YyoBekoBuTe npasa Ha OH

Ce pa3bupa, MexaHM3MuTe 3a 3alITUTA Ha HOBEKOBMTE MPABa He Ce OrpaHuyeHm
camo Ha EBpona. OcBeH Apyrute permoHanHyu MexaHusmu wro noctojat Bo CeBepHa
n JyxHa AMepuka, Appuka v Ha bnucknot Uctok, n O6eanHeTute Hauum (OH)
co3pane 3Ha4yaeH KoOpnyc Ha MerfyHapoAHO NpaBo 3a YOBeKOBMTe npasa. Cute
JApXaBu-4neHku Ha EY ce 4OroBopHM CTpaHM Ha CleiHVBE AOrOBOPM 3@ HOBEKOBUTE
npasa Ha OH kouwTo coapxaT 3abpaHa 3a AMCKPUMMHaLM]ja: MeFyHapoaHMOT NakT
3a rparaHcku v nonuTuykm npasa (MMIMM),” MeryHapoAHMOT NakT 3@ eKOHOMCKM,
coumjanHu n KyntTypHu npasa (MMECK),® KoHBeHuMjaTa 3@ eNMMUHALKjA Ha cuTe

7 9993[0H171.
8 993 3[10H 3.
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topMM Ha pacHa amckpumuHaumja (KEPL),® KoHBeHuMjaTa 3a enMMMUHALMja Ha
cute opmMu Ha auckpuMmHaumja Bp3 xenute (KELX),'° KoHBeHuMjaTa NpoTuB
TopTypa'! n KoHBeHumjaTa 3a npaBata Ha geteto (KMNJA).? MocnegHuoT gorosop 3a
4OBEKOBMTe NpaBa U3roTBeH Ha HMBO Ha OH e KoHBeHUwMjaTa 3a npaBaTa Ha nmuara
co uusanuputet (OH KMJN)!3 og 2006 rognHa. TpaanLMOHaANHO, AOFOBOPUTE 33
4YOBEKOBWTE MpaBa Ce OTBOPEHU 3a NpuUCTanyBake KOH UCTUTE CaMO 3a APXaBMK.
Cenak, buaejkun LpxaBuTe noyecto copaboTyBaat npeky MeryBnafMHu opraHn3aLmm,
Ha KOV UM Jenervpaar 3Ha4uTeNHN OBlacTyBakba U OArOBOPHOCTM, NOCTOM CUITHA
notpeba fa ce rapaHTMpa feka U MeryBnajMHUTe opraHusauuu ce o6Bp3aHu aa
rM peanusvpaaT 06BpCcKMTe 3@ 3aWTMTa Ha YOBEKOBWTE NpaBa LWTo 1 npesemane
LpXaBuTe-4yneHkun op Taa opranmnsaumnja. OH KMJIM e npeaTa KOHBEHUM]a 3a
4OBEKOBWTe NpaBa fOHEeCeHa Ha HMBO Ha OH Koja e OTBOpeHa 3a NOTNULYBake 0f,
CTpaHa Ha opraHu3aluumm 3a permoHanHa uHTerpaumja v koja EY ja patucumkysawe Bo
nekempu 2010 rogmHa.

OH KINJIN coppxu eKCTeH3MBEH CMMCOK Ha MpaBaTta Ha nuuaTta co UHBANUAUTET, U UMa
3a uen fia rapaHT1pa efHaKBOCT BO YXXMBaHETO Ha HUBHUTE NPaBa, HO U @ HAMeTHe
cepuja 06BpCKM 3a ipxaBaTa BO nories Ha npeseMarbe NO3MTUBHU Mepku. KakoB wTo
6ewe cnyyajot co NoBenbata, n OH KIMJIM e npaBHO-06Bp3yBayKa 3a UHCTUTYUUUTE
Ha EY v 3a opxaBuTe-4neHkun kora ro cnposegysaaT npaBoTo Ha EY. OcBeH T0a, BO
MOMEHTOB HEKOW ApXaBW-4YNeHKM Ce BO NPoLeC Ha MHAMBUAYANHO NpUCTanyBabe KOH
OH KMJIN, co wTo TMe aMpeKTHO Ke rv npe3eMat 06BpckuTe of KoHBeHuujaTa. loneMa
e BepojaTHocTa geka OH KIMJIM Ke cTaHe pedhepeHTHa TOUKa 3a TONKYBakhe Ha NPaBoTo
Ha EY n Ha ECYI Bo nornep Ha AMCKpUMMHaLMjaTa BpP3 OCHOBA Ha NOMPEYEHOCT.

1.2.3. Tllpucranysaweto Ha EY koH EBponckaTta
KOHBEHLM]a 3a YHOBEKOBUTe NpaBa

Bo momeHTOB, npaBoTo Ha EY 1 EKYI ce TecHo noBp3aHu. Cute gpxaBu-4neHku Ha EY
npuctanune koH EKYM. Kako wTo 6ewwe npeTxoaHo 3abenexaHo, Nnpu yTBpAYyBake Ha
oncaToT Ha 3aluTUTa Ha YOBEKOBWTE NpaBa BO pamMKuTe Ha npaBoTo Ha EY, ECM ja 3ema

9 660300H 195.

10 12493[0H 13.

11 1465 3[10H 85.

12 1577 3[10H 3. OcBeH T0a, HEKOU APXaBU-UNEHKM Ce jaByBaaT U Kako [LOrOBOPHM CTpaHW Ha KoHBeHUMjaTa
3a npaeata Ha nmuata co uHsanuautet Ha OH (JokymeHT Ha OH A/61/611, 13 sekemspu 2006 rog.) n
Ha MerfyHapopHaTa KOHBEHLMja 3@ 3alUTUTa Ha CcUTe NKLA Of, NPUHYAHO Ucye3HyBatkbe ([LokyMeHT Ha OH
A/61/488, 20 pekemBpu 2006 rop,.). Cenak, HATY efiHa Of HUB He e AOrOBOPHA CTpaHa Ha MerfyHapogHaTa
KOHBEHLMja 3a 3aluTuTa Ha NpaBarta Ha cuTe paboTHULIM MUTPaHTM M Ha YNEHOBWTE Ha HUBHUTE CEMejCTBa
(AokymeHT Ha OH A/RES/45/158, 1 jynn 2003 rop).

13 Jlokyment Ha OH A/61/611, 13 pekemspn 2006 rog.
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EKYM 3a nHcnupaumja. Moeenbata 3a 0CHOBHWUTE NPaBa, UCTO Taka, ro ofpa3sysa (Mako
He e orpaHMyeHa caMo Ha) ondaToT Ha YoBeKkoBMTe npaea Bo EKYMN. CneacteeHo,
npaBoTo Ha EY, nako EY ce ywre He e forosopHa cTpaHa Ha EKYI, Bo ronema mepa e
ycornaceHo co EKYM. Cenak, AOKONKY efeH NoeanHel, caka Aa nofHece xanba npotus
EY M Hej3MHMOT Heycnex fa ry rapaHTUpa YOBEKOBMTE NPaBa, T0a HE MOXE Aa ro CTOpK
npea ECYN. HanpoTug, noefMHeL0T MOXe Aa NojHece Xxanba nped HauMoHanHuTe
CyLOBM, KOM NoToa NnpegmeToT ro npocnepysaat go ECM npeky noctankara 3a
npenvMUHapHa OANyKa, UM Nak MOXe MHAMPEKTHO fia noaHece xanba npotue EY
npeky nokpeHyBake noctanka npeg ECYIM npoTue Hekoja fpxaBa-yneHka.

JincaboHckmoT goroBop coapxu ofpenda koja ja 3apgonxyea EY ga npucranu koH
EKYIM BO kanauuTeT Ha caMOCTOjHa fOrOBOpHa CTpaHa, poaeka Mpotokonot 14 KoH
EKYM ja namenn KoneeHumjaTa, co wen fa ro o3sonu toa. Cé ywuTe He e jacHO Kako
BakBUTE M3MEHM Ke Ce ofipa3aT Bp3 NpakTukaTa, a ocobeHo kakos Ke buae ngHuort
ofHoc mMery ECM v ECHM, co ornep Ha Toa fleka NperoBopuTe 3a npuctanyBarkbeTo Ha
EY koH EKYI moxe pna TpaaT u Hekonky roaunHun. Cenak, Bo HajMana paka, TakBoTo
npucTanyBakbe Ke UM OBO3MOXM Ha MoefMHLMTE Aa NOKPeHyBaaT Xxanbu npoTus EY
avpekTHo npep ECYI Bp3 ocHOBa Ha Heno4nTyBakeTo Ha EKYT.

Kny4yHu noeHTun

e  BoEBpona, 3awTuTata o4 AMCKPMMMHALMja e NponuLwaHa co npasoTo Ha EY n EKYI. Nako
BO rofiemMa Mepa OBMe [Ba CMCTeMa Ce KOMMIeMeHTapHU M 3aeMHO Ce HafoMnoMHyBaar,
nocrojat oApeAeHu Pa3NuK1 KoM NpakTuyapute Tpeba aa ry MMaat npeasua.

e  Bo pamkwuTe Ha jypucamkuumjata Ha 47-Te foroBopHu ctpanu, EKYI ru 3awmutyBsa cute
noefuHUY, AOAeKa AMPeKTUBUTE 3a HeAMCKpUMUHaUMja Ha EY obesbepysaat 3awtuTa
CaMo 3a ApXaBjaHuTe Ha 27-Te ApXaBu-4neHkun Ha EY.

. Cnopep uneHot 14 op EKYIM, puckpumuHaumja ce 3abpaHyBa camO BO OAHOC Ha
YXMBaHETO Ha HeKoe ipyro NpaBo 3arapaHTMpaHo co oBoj forosop. Cnopep MpoTtokonot
12, 3abpaHara 3a AUCKpUMUHaLWMja CTaHYBa CAMOCTOjHO NPaBo.

e Cnopep npaBoTO 3a HemucKpUMMHauuja Ha EY, 3abpaHata 3a AuckpuMmmHaumja e
CaMOCTOjHO NPaBo, HO € OrPaHNYeHO Ha KOHKPETHW KOHTEKCTW, Ha MPUMep BO KOHTEKCT
Ha BpaboTyBakeTo.

e WHctutyumuTe Ha EY ce npaBHO 06Bp3aHy ia ja noyutyBaar MNosenbara 3a oCHOBHWTE NpaBa
Ha EY, BKny4uTenHo v Hej3nHuTe ofpendu 3a HepuckpuMmHaLmja. Kora ro npumenysaar
npaBoTo Ha EY, 1 ppxasute-yneHku Ha EY Mopa Aa ja no4utyBaat MNosenbara.

e  EBponckata yHuja Ke npuctanu koH OH KM/ v koH EKYI. Co Toa, EY Ke buae nopnoxHa
Ha HaA30p O/ CTPaHa Ha HaJBOPeLLHW Tena 3a MOHUTOPUHN, @ NOeANHLMUTE Ke MOXaT Aa
nokpeHar xanba 3a npekplysatbata Ha EKYI oa ctpaHa Ha EY anpekTHo npeg ECYIM.
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KaTeropMM M OKOJTHOCTM KOU [03BONyBaat ,U,VICKpI/IMVIHaLWIja

Kateropuu n 0KONHOCTY
KOW J03BOJNyBaar
ONCKPUMUHALN]A

2.1. Bosep

Llenta Ha NpaBOTO 3@ HEAUCKPUMMHALM]aA € Ha CUTe NOeAMHLM fa UM OBO3MOXM
pamMHonpaBeH U dep NpUcTan A0 MOXHOCTUTE WTO MM HYAM €[JHO OMWTeCTBO.
CekojaHEeBHO NyreTo NpaBaT HEKAKOB M300p, BKYYMTENHO 1 3a TOa CO KOTO Ce [pyXaT,
kage nasapyBaarT, kage paborart, uTH. Jlyfeto npedepupaat ogpeneHun pabotu u
nyfe npeg apyrv pabotu u nyre. Mako uspasysareTo cybjeKTMBHO NpeTnoYnTake e
BOOOMYaEeHO M HOPMANHO, NOHeKOoraLw NyreTo M3BpLUYBaaT oapeaeHa PyHKUMja Koja
1 cTaBa BO No3uLMja Ha aBTOPUTET UM UM [O3BONYBA Aa HOCAT OLNIYKU KOMLITO
MOXaT AMPEKTHO Aa BMjaaT BP3 XMUBOTOT Ha Apyrute. TakBUTE NO3ULMM BKNyYyBaaT
LpxaBHuW cnyxbeHnuu, npopasayum, paboTofaBayu, 3akynofasadn UM nekapu Kou
OAJIy4yBaaT 3@ HAYMHOT Ha KOj Ce KOPMCTaT jaBHUTE OBNACTyBatba MK 3@ HAYMHOT Ha
KOj ce HyLaT NPMBATHUTE CTOKM U yCNyri. Bo BakBM HENWYHM KOHTEKCTH, MPABOTO 3a
HeAMCKPUMUHaLMja BNKjae BP3 HUBHMOT U360p ¥ Toa Ha ABa HauWHa.

MpBo, Toa NponuwyBa feka OHMe NOeAMHLM KOW Ce BO CNUYHA cuTyaumja Tpeba aa
npobujat cnnyeH TpeTMat, v He Tpeba Aa buaat HENOBOHO TPETUPAHWU CaMO NMopaau
Hekoja KOHKpeTHa ,3allTUTeHa” KapakTepUCTMKa LWTO ja noceaysaat. OBa e No3HAToO
Kako ,AMpeKTHa" AuCcKpUMMUHaLMja. MpekTHaTa AUCKPUMUHALMjA, BO PAMKUTE Ha
EKYN, nognexu Ha onwTa 06jeKTMBHa OKOHOCT KOja ,03BOMNYBa HEMOBONIEH TPETMaH,
HO cnopep NpaBoTo Ha EY, n3zemareTo 04 OArOBOPHOCT BO CNly4yan Ha AUPEKTHA
OMCKPUMUHALLW]a e BO opefieHa Mepa OrpaHuyeHo.

BTopo, NpaBoTO 33 HEAWCKPUMMHALIM]A MPONULIYBA AeKa OHME NOeAMUHLM KoM Ce BO
pasnuyHa cuTyaumja Tpeba fa aobujat pasnuyeH TPeTMaH 40 OHOj CTeneH A0 Koj Toa
Ce CMeTa 33 HEOMXOAHO 3a Aa MM Ce A03BONM ia YXMBAAT OAPEAEeHN MOXHOCTU Ha
1CTa OCHOBA Kako U Apyrute noeguHum. OTTyKa, MCTUTe ,0CHOBM 3a 3awWTnTa” Tpeba
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[a Ce 3emMat npejBuf Npu U3BPLLYBatbe Ha KOHKPETHU

MpaBoTo 3a HeAMCKPUMUHALW]a NPaKkTUKM UINU NPU CO3AaBatbe KOHKPETHM NpaBuna.
336P3HYB,B ALfEEN LR CEhas e b OBa e No3HaTo Kako ,MHAUPEKTHA AMCKPUMUHALM]a".
rpynu nyre BoO UoeHTU4YHa CUTyauu|a .
pynuny A yauny Cute GOpPMM Ha MHAUPEKTHA AUCKPUMUHALM]A
Ce TpeTMpaaT Ha pasNnyeH HaumH

W kage Nyfe Unv rpyny nyfe 8o nofnexart Ha OKONHOCTU KOW [103BONyBaaT HeMmoBoeH
pasnuyHa cuTyaumja ce TpeTMpaar Ha TpeTMaH KOWWTO Ce 3aCHOBAAT Ha 06jeKTUBHO
MAEHTUYEH HaYMH. 1 onpasayBatbe, 6e3 ornes Ha akToT Aanu xanbara ce

nosukysa Ha EKYI unu Ha npasoTo Ha EY.

OBa nornasje AeTaHO ro pasrnefyBa 3Ha4YeHeTOo Ha IMPEKTHATa U Ha MHAMPEKTHATa
LUCKPUMUHALMja, KAKO U HEKOW KOHKPETHU MaHudecTaumnmn Ha oBue hopmMu Ha
OUCKPYMUHALM]a, KaKo LUTO Ce BO3HEMUPYBabE UMW NMOBUKYBaHe HA U MOTTUKHYBakbe
AVCKPUMUHaLKja, n 0bjacHyBa Kako TMe dyHKLMOHMPAAT BO NpakTUKaTa npeky
npuMepu of cynckaTta npaktuka. [oToa, ce pasrnefysaaT OKONHOCTUTE KOU
[,03BOJTyBaaT HEMOBOJIEH TPETMaH.

2.2. [npekTHa ANCKpUMUHaUMja

Bo EKYI u Bo npasoTo Ha EY, gupekTHaTta

AUCKpUMUHauMja ce fedmMHMpa Ha CIMYEH HaYuH. [MpekTHa ANCKpPUMUHALMja ce
jaByBa kora:

YneHoT 2(2) oa AupekTvBaTa 3a pacHa eAHaKBOCT

nponuwyBa feKka LUPEKTHA AUCKPUMUHALK]a © DIOEIE ER TR
HenoBoJieH Ha4nH

.C8 CMeTa fleka ce Cy4yuna Kora eHo nuue ce

BO Cn TPeTMaHOoT WT
TpeTupa Ha NOHeNnoBOJIeEH HA4YMNH O TPEeTMaHOT © ST 26 £ T °

ro nobune unu 6u ro pobune

wTto ro pobusa, ro pobuno nnu 6u ro gobuno APy IMLa BO CAMYHA CHTyaLMja
HEeKoe Apyro N1ue BO CIMYHA CUTyaumja, v Toa Bp3 3 NPU4MHATA 33 HENOBONHMOT
OCHOBA Ha pacHa MNM eTHMYKa npunagHoct”.!® TPeTMaH e Hekoja

ECYM kopuctn popmynaumja cnopes Koja Mmopa aa kapakrepucrikallimoTne:
OCTO ,pasnvika BO TPETMAHOT Ha 1MLa KOV Ce BO LaO”KC;CTee‘?inI?A::%Tc:;g:rsaa
aHanNorHW UM peneBaHTHO CIMYHM CUTYaumMK®, v Koja S

ce ,3aCHOBA Ha KapaKTePUCTMKA WTO MOXe Aa ce

uaeHTMdmukysa”. e

14 Bwuaw: ECYM, Hoogendijk v. the Netherlands (dec.) (6p. 58641/00), 6 jaHyapu 2005 roa

15 Wcro 1aka: uneHort 2(2)(a) o AupekTuBata 3a e4HAKBOCT Npu BpabotyBatbe; unerot 2(1)(a) oa
[vpekT1Bara 3a pofoBa eAHakBoCT (NocneHa KOHCoNMAMpaHa sep3uja); uneHor 2(a) oa AupekTveara 3a
POAOBO-PaMHONPABEH NPUCTaN A0 CTOKW W yCIyTu.

16  ECYM, Carson and Others v. UK (ronem cyacku coset) (6p. 42184/05), 16 mapt 2010 rog,.; naparpad 61.
Wcto Taka, ECYI, D.H. and Others v. the Czech Republic [ronem cyncku coset] (6p. 57325/00), 13 HoemBpu
2007 rop., naparpac 175;ECYN, Burden v. UK [ronem cyncku coset] (6p. 13378/05), 29 anpun 2008 rog,,
naparpad 60.
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2.2.1. HenosoJsieH TpeTmaH

HenoBonHWOT TpeTMaH e peneBaHTEH BO OAHOC Ha YTBPAYBaHETO Ha ANCKPUMUHALM]a
Kora Toj e HenoBoJsieH BO cnopefba co TpeTMaHoT WTo ro fobusa Hekoj apyr Bo
CNMYHa cuTyaumja. MNonnakata 3a ,HUCKA" NnaTa He NpeTcTaByBa XxanbeH HaBog 3a
OUCKPMMUHAaLWja, 0CBEH AOKONKY He Ce MoKaxe Jieka nnataTta e NoHUcKka of, oHaa
Ha Apyro nuue BpaboTeHo Kaj UCTMOT paboTofaBay koe U3BpPLIYBA CAUYHKU paboTHM
3apayn. OTTyka u notpebara of KomnapaTop, OLHOCHO NOCTOEHE Ha APYro nuLe
BO MaTepujanHo CIMYHU OKONTHOCTK, KaJie rnaBHaTta pas3nuka Mery agBete nuua e
,OCHOBAaTa 3a 3awTuTa”. MpegmeTnTe WTO Ce pa3rneayeaaTt Bo 0Boj MpupayHmk
ynaTyBaaT Ha Toa fieka NoKaXyBarkeTo KOMNapaTop YecTo He e KOHTPOBEP3HO, U
fleka NoHeKoralw HUTY CTpaHuTe BO CMOPOT, HATY CYA0T, M3PEYHO ANCKYTMPaarT 3a
komnapatoport. [logony ce gageHn npumepu 3a npeaMeT Kaje AoKaxXyBameTo
komnapatop 61no U3peyHo NOKPeHaTo Kako Mpallarbe Of CTpaHa Ha OPraHoT WTo
opny4vysan.

2.2.2. Komnapatop

HenoBonHWOT TpeTMaH e peneBaHTEH BO OAHOC Ha YTBPAYBaHETO Ha AMCKPUMUHALM]a
Kora Toj e HenoBoJsieH BO cnopefba co TpeTMaHoT WTo ro fobusa Hekoj apyr Bo
CNMYHa cuTyaumja. MNonnakata 3a ,HUCKA" NnaTa He NpeTcTaByBa XxanbeH HaBog 3a
OUCKPMMUHAaLWja, 0CBEH AOKONKY He Ce MoKaxe Jeka nnataTta e NoHUcKka of, oHaa
Ha Apyro nuue BpaboTeHo Kaj UCTMOT paboTofaBay koe U3BpPLIYBA CAUYHKU paboTHM
3apayn. OTTyka u notpebara of KoMnapaTop, OLHOCHO MOCTOEHE Ha APYro nuue
BO MaTepujanHo CIM4HU OKONTHOCTK, KaJie rnaBHaTa pas3nuka Mery agBete nuua e
,OCHOBAaTa 3a 3awTuta”. MpegmeTnTe WTO Ce pa3rneayeaaTt Bo 0Boj MpupayHmk
ynaTyBaaT Ha Toa fleka NoKaXyBarkeTo KOMNapaTop YecTo He e KOHTPOBEP3HO, U
fleka noHekoralw HUTY CTpaHuTe BO CMOPOT, HATY CYA0T, M3PEYHO ANCKYTMPaarT 3a
komnapatoport. [logony ce gageHn npumepu 3a npeaMeT Kaje AoKaxXyBareTo
komnapaTtop 61no u3peyHo NOKPeHaTo Kako Mpallare o CTpaHa Ha OPraHoT WTo
opny4vysan.

Mpumep: Bo npeameToT Moustaquim, eaeH MapoKaHCKM ApXaBjaHWUH Gun
OCY[eH 3a HEKONKY KPUBUYHU Aena U, Kako pesynTat Ha Toa, Tpeban na 6uge
penopTtupaH.l” MapokaHCKMOT ipXXaBjaHUH Ce MoXanun feka oaJsiykata 3a Herosa
penopraumja npetctaByBa AMCKPUMUHATOPCKM TpeTMaH. Toj M3Hen HaBoOAM 3a
AMCKPVMMMWHALMja BP3 OCHOBA Ha ApXaBjaHCTBOTO, BeNnejku feka benrnckute

17 ECYN, Moustaquim v. Belgium (6p. 12313/86), 18 cespyapu 1991 rop.
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LpXaBjaHW He Ce COOYEHM CO AenopTalmja no ocyna 3a KpMBMYHKM aena. ECHN
CMeTan feka xanuTenot He 6un BO CIMYHA cuMTyauuja co oHaa Ha Benruckute
LpXasjaHu, 3aToa wto cnopea EKYMN, apxaBuTe Hemaat npaeo Aa rv npotepysaat
concTBeHMTe ApxasjaHu. OTTyka, HErOBOTO AeNOpPTMPakbe He NpeTCcTaByBa
OUCKPUMUHATOPCKK TpeTMaH. Mako ECHM npudatmun geka XanutenoT e BO
cuTyaumja cnopeanvBa CO OHaa Ha nuuaTta Kou He ce Henrucku gpxasjanu,
HO ce ApXaBjaHu Ha Lpyru ApXaBu-uneHku Ha EY (a kou He MoxaT ga bugat
NOAJIOXEHW Ha lenopTalLmja nopaav NpaBoTo Ha EY 3a cnobopata Ha aBuXetbe),
TOj YTBPAMN feKka pa3nukaTa BO TPETMaHOT e onpaBjaHa.

Mpumep: Bo npeameToT Allonby, poroBopoT 3a paboTa Ha XanuTtenkaTta Koja
paboTena kako npefaBay Ha konel He 6un 06HOBEH of CTpaHa Ha koneot.! Mo
OBOj HACTaH, Taa 3aMMHana fa pabotu 3a dmpma wrto obesbenysa npepasayn
3a obpasoBHuM MHCTUTYLMU. DMpMaTa ja UcnpaTuna xanuTenkata aa pabotu Ha
MCTUOT KOJell, Kajie Taa r'v M3BpLUyBana UCTUTE JOMKHOCTM Kako U MPETXOAHO, HO
pobveana nomana nnata. Taa M3Hena HaBoOAM 3a AUCKPUMMHALM]A BP3 OCHOBA Ha
nonoT, Benejku feka Malikute npefasayv kov pabotene Ha koneyot gobusaat
nosucoka nnarta. ECM1 cmeTan geka MalkuTe npefasaym BpaboTeHn Ha KoneLoT
He Bune Bo cnopeanuea cutyauuja. OBa ce JonXu Ha HakToT Aeka KONeLoT He
€ O[IrOBOpEeH 3a YTBPLYBatbe Ha HUBOTO Ha NNATUTE Ha MALIKMOT Npefasay Koj
6un gmpekTHO BpaboTeH of KONELOT M Ha XanuTenkaTa Koja e BpaboTeHa npeky
HazBopelwHa ¢pupma. OTTyKa, TMe ABajua He Ce BO JOBOJIHO CNIMYHA CUTyauuja.

MpuMmep: Bo npeameToT Luczak, eneH dpaHuycky 3eMjoaenel, Koj X1uBeen
u paboten Bo Moncka, ce noxanun geka He My 6un fo3BoneH npucrtan o
cneumjanvu3MpaHnoT CMCTEM 3a COLMjanHO OCUrypyBatbe Ha lNoncka, BocnocTaBeH
CO KOHKpEeTHa Len fa rv noaApXu nonckute apmepu, 3aToa LWITO CUCTEMOT He
61N oTBOpEH 3a CTpaHcku gpxasjaHun.'® ECUI ce cornacun feka XxanuTenor e
BO COpeanunBa cuTyaumja co nonckute apmepu Kov ro KopuctTene CUCTEMOT,
6unejku Toj 6N noctojaH XuTten, nnakan 4aHOUM UCTO KakKo U ApXaBjaHUTe Ha
Moncka v co Toa NnpuioHecyBan BO PUHAHCMPaHETO Ha CMCTEMOT 3a coumjanHo
ocurypyBarbe, a NnpeTxofHo Oun gen of ONwWTMOT CUCTEM 3a COLMjanHO
oCurypyBatse.

18

19

ECN, Allonby v. Accrington and Rossendale College, npeamet C-256/01 [2004] ECR I-873, 13 jaHyapyw 2004
rog.

ECYN, Luczak v. Poland (6p. 77782/01), 27 HoemBpu 2007 rop; Buam ucto ECHN, Gaygusuz v. Austria (6p.
17371/90), 16 centemspy 1996 rop.
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Mpumep: Bo npegMetoT Richards, xanuTenkaTa ce NoAnoxuna Ha onepauuja 3a
MeHyBake Ha nonot (of Max Bo XeHa). Kora HanonHuna 60 roaunHu, Taa cakana
na nopHece baparse 3a NeH3mja, co ornef Ha Toa AieKa Ha Taa Bo3pacT XEeHUTE BO
ObepauHeToTo KpancTeo MmaaT npaBo Ha neH3wja. Bnagata onbuna pa v gogenu
neH3wuja, Benejku fieka TyXxuTenkaTa He fobuna HenoBsoseH TpeTMaH Bo cnopefba
CO ApYruTe KOU Ce BO CIMYHA CUTyauuja. BnacTute TBpLene feka COOABETHUOT
KoMnaparop Bo ciiyyajot Tpeba aa bupat ,Maxu®, 3aToa WTO XanuTtenkata CBojoT
XWBOT ro XuBeena kako max. EC[1 ognyyun feka nopagv Toa WTo HaLMOHaNHUTe
3aKOHM [103BONyBaaT NOeAMHEL ja ro CMEHW NONOoT, COOLBETHMOT KOMNapaTop
BO OBOj cnyyaj Tpeba pa 6upart ,xeHn”. CnefCTBEHO Ha TOa, XanuTenkarta 6buna
MOAJNIOXeHa Ha HEeMoBOJNEH TPETMaH 3a pasnuka oA APYrMTE XEHM CO TOA LWTO M ce
HaMeTHyBa NOBMCOKA BO3PAaCT 3@ 3aMMHYBatbe Bo neH3uja.?’

Mpumep: Bo npeaMeToT Burden v. UK, aBe cecTpu XuBeene 3aejHO BO Nepuoa
oA 31 roanHa.?! Tue nocenyBane 3aeHUYKU UMOT U CEKOja Ofl HUB BO CBOjOT
TEeCTaMeHT CONCTBEHMOT AeNl 0 UMOTOT M ro oCcTaBuna Ha fpyrarta cecTpa.
XanutenkuTe fane HaBoAM NOpaaM T0a WITO BPeAHOCTa Ha UMOTOT HAAMWUHYBA
M3BECEH Npar, No CMPTTa Ha efHaTa, ApyraTa cectpa Tpeba Aa nnati AaHOK Ha
HacnencTeo. Tue ce xanene feka oBa NpeTcTaByBa AUCKPMMUHATOPCKO MeLlake
BO HMBHOTO NPaBO Ha CONCTBEHOCT, TOKMY Nopaan GakToT feka bpayHuTe naposu
M MapoBuTe WTO CTanuie BO rparaHcka 3aefgHuUa Ce M33eMeHM of nnakarbe
JaHok Ha HacnepacTso. Cenak, ECYI cmeTan geka Kako cectpu, Xanutenkure
He MOXe [ia ce CnopeaaT co NapoBUTe WTO XMBeaT Bo Opak UnuM Bo rparaHcka
3aefH1LA. bpakoT v rparaHckUTe 3aefHULM NpeTcTaByBaaT nocebHM ofHOCK BO
KoM ce ByieryBa cnobofHo 1 HamepHo, o Len fa ce co3AafaT JOroBOPHU Npasa
1 00BpCcKK. 3a pa3nuka of BakBUTE 3a€4HWULM, OQHOCOT Mery XanutenkuTe ce
3aCHOBA HA KPBHO CPOACTBO U € CYLTUHCKU pas3fnyeH.

Mpumep: Bo npeameToT Carson and Others v. UK, XanutenuTe HaBene aeka
Bnapata Ha O6eanHeToTo KpancTBo He NpMMeHyBa MCTO MOKavyyBatbe Ha
neH3uuTe 3a NeH3MoHepuTe KoM XMBeaT BO CTPAHCTBO M OHWE KOM XMBeaT Ha
TepuTopujata Ha O6eauHetoTo Kpanctso.?? Cnopep npasoTo Ha O6eguHeToTo
Kpancteo, nokavyBathaTa Ce Of4HECYyBaaT CaMo Ha pe3unaeHTuTe Bo ObeauHeToTo
Kpancteo, co MCKNy4oK Ha ApXaBjaHuTe Ha O6eamHeToTo Kpancteo kou ce
neH3MoHMpane BO ApXaBu CO KOM HUBHATa MAaTUYHA ApPXaBa MMa CKIIy4eHOo

20

21
22

ECN, Richards v. Secretary of State for Work and Pensions, npegmet C-423/04 [2004] ECR |-3585, 27 anpun
2006 rog.

ECYN, Burden v. UK [ronem cyncku coseT] (6p. 133378/05), 29 anpwn 2008 rop,.
ECYN, Carson and Others v. UK [ronem cyacku coset] (6p. 42184/05), 16 mapt 2010 rog.

27



Mp1payHKK 3a eBPONCKOTO NPaBo 3a HeAUCKPUMUHALM]a

28

LOTOBOP 3@ peLmMnpoyHo CoLmjanHo ocurypyBatbe. Xanutenute Bo 0BOj NpefMer,
KOW He XUBeene BO ApXaBa co koja 06eguHeToTo KpancTeo MMa ckily4yeHo Takos
LOroBOp, flafie HaBOAM AeKa ce AUCKPUMUHMPAHU BP3 OCHOBA Ha MECTOTO Ha
npectoj. ECYIM He ce cornacun co XxanuTtenuTe Kou TBpAeNe feka ce BO C/IMYHa
nonoxba Kako 1 nuL,aTa kom ce neHsnoHupane Bo O6eanHetoTo Kpancrso unm
co npxaBjaHuTe Ha O6eaunHeToTO KpancTeo Kou ce NeH3MOHMUpPane BO JpXasu co
kon ObeanHeToTo Kpancteo MMa ckiy4eHo peuunpoyeH gorosop. ECHM ytepavn
LeKa, nako OBMe Pas3NM4yHM Tpynu NeH3MoHepu NpMaoHecyBane BO jaBHUTe
NPUXOAM Npeky nnakake NPMAOHECU BO HALMOHANHMOT CUCTEM 3@ CoLMjanHo
OCUrypyBake, TakBUTe UCMATW He NpeTCTaByBaaT MCNATV BO NEH3UCKMOT (POHA,
TYKY ONLWT jaBEH NPUXOA 3@ PUHAHCUPatbe Ha pa3NIMYyHM acnNekTu of jaBHaTa
noTpowysayka. OCBeH T0a, [ONXHOCTA Ha BNaAaTa fia M NoKayu neHsuute ce
3aCHOBa Ha 3rofieMeHuTe XMUBOTHM Tpolwoum Bo ObeanHeToTo Kpanctso. OTtamy,
XanuTtenuTe He Omne BO cuTyaumja Koja MoXe fia Ce Copefy Co cuTyaumjaTta Ha
LPYruTe rpynu neH3snoHepu 1, COOABETHO Ha TOA, He MOCTOM ANCKPUMMUHATOPCKU
TpeTMaH.

OunrnefeH WCKNY4YOK BO NOrNef Ha HaolfaweTo COOfBETEH ,KOMNapaTop”, BO
HajMana paka BO KOHTEKCT Ha NpaBoTo Ha EY Koe ce oaHecyBa Ha BpaboTyBameTo,
e AMCKPUMMHALM]ja Koja Ce 3aCHOBA Ha (akToT Aeka nnueto e 6pemeHo. Mo gonru
rOAVHM 0L Ny4yBatbe BO BakKBM NpefMeTu o4 cTpaHa Ha ECM, noyHyBajkv of npsumoT
npenmet Dekker, neHec nocton o6po BOCNOCTaBEHA CyACKa NpakTMKa cnopep Koja
JOKOJNIKY WTeTaTa WTo ja NnpeTpnen noeAuMHeLOT ce JoNXM Ha BpemeHoCT, Toraw
NpeaMeTOoT Ce KaTeropu3npa Kako AUPeKTHa ANCKPUMMHALMjA BP3 OCHOBA Ha NONOT,
W He Haara Haorakbe KOMMApaTop 3a [ia Ce AoKaxXe LUCKPUMUHATOPCKMOT TpeTMaH. 2

2.2.3. OcHoBa 3a 3aWTunTa

Mornasje 4 op oBoj MpupayHuk rv pasrnegysa ,0CHOBMTE 3a 3alUTUTA” NPONULIAHK
BO €BPONCKOTO NPaBO 3a HeMCKPMMMHaLMja, OLHOCHO: NOJ, CeKCyanHa opueHTaLuja,
MonpeYeHOCT, BO3PACT, Paca, eTHUYKO NOTEKII0, HALLMOHAJTHO NOTEKJIO U penuruja unm
yBepyBate. OBa nornasje ce okycupa Ha notpebata o NPUYMHCKO-NOCNEANYHA
BpCKa Mery HEMOBOJIHMOT TPeTMaH M 0CHOBATa 3a 3alWTuTa. 3a Aa Ce UCMOJNTHU OBOj
ycnoB, noTpebHO e fa ce NOCTaBM €4HOCTABHO Npallake: Aanu nuueTto 6u buno
HenoBONHO TPeTMpPaHo kora bu 6uno of pasnuyeH non, pasnuyHa paca, pa3nuyHa

23 ECH, Dekker v. Stichting Vormingscentrum voor Jong Volwassenen (VJV-Centrum) Plus, npegmet C-177/88
[1990] ECR 1-3941, 8 HoemBpu 1990 rop. Wcto Taka, ECM, Webb v. EMO Air Cargo (UK) Ltd, npeamet C-32/93
[1994] ECR-3567, 14 jynn 1994 rop.
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BO3pacT unu BO Koja Buno gpyra no3mumja cNpoTMBHA Ha OHAa WTO Ce CMeTa 3a
OCHOBA 3a 3awWTMTa? AKO OArOBOPOT HA OBA Mpallakbe e NO3MTUBEH, TOral jacHo e
[eKa HeNnoBONIHMOT TPETMaH Ce LONXM Ha KOHKpeTHaTa 0CHOBA 3a Koja CTaHyBa 360p.

MpaBunoTo Unu NpakTUKaTa WTO Ce MPMMEHYBa HE MOPA HYXHO U eKCNAMLWTHO Aa
ynaTyBa Ha ,0CHOBA 3a 3aluTMTa", Cé AofeKa ce ogHecyBa Ha apyr hakTop KojlwTo e
Hepa3AenvB [ien 0f OCHOBATa 3a 3alWTuTa. Bo cywTuHa, Kora ce pasrnefyBa Aanu ce
Cnyyuna jupekTHa LMcKpUMUHaumja, Tpeba fa ce oLeHM Janu HeMmoBOHUOT TPETMaH
Ce JOMXM Ha ,0CHOBA 3a 3alTUTA “ KOjalUTo He MOXe Aa Ce OALEN 0 KOHKPETHNOT

thakTop WTO e NpeaMeT Ha Xanbara.

Mpumep: Bo npeameToT James v. Eastleigh Borough Council, . Llejmc Mmopan aa
nnaTu BnesHuua 3a 6aseH Bo WcTnej, poaeka Heroeata conpyra, r-ra Llejmc,
He Mopana na nnatu BresHuua.?* Obajuarta 6une Ha Bo3pact of 61 roguHa.
MoBonHocTa 3a becnnateH Bne3 6una go3BoneHa camo 3a r-ra LlejMc, 3atoa
wTo Taa buna Bo neH3wuja, Aoaeka r. LlejMc cé ywrte He 6MN NeH3NOHMpaH,
6upejkm Bo 06eanHeToTo KpancTBo MaxuTe ce MeH3MOHUPaAaT Ha BO3pacT of
65 roAvHu, a XeHnTe Ha Bo3pacT of 60 roanHun. Mako npasunoTo 3a becnnateH
Bne3 Ha 6a3eHOT ce 3aCHOBA Ha NEH3MOHEePCKMOT CTaTyC, KBannMduKyBaHoCTa
3a 3aMUHYBakbe BO MeH3Mja 3aBUCU U Of MONOT HA NULEeTO. TOPHUOT AOM BO
MNapnameHToT Ha O6eanHeToTo Kpancteo (House of Lords) 3aknyuyun geka
LOKONKY T. Llejmc 61 6un oa cnpoTUBHUOT non, Toj 61 fo06MN UCT TpeTMaH Kako
W HerosaTa conpyra. [loHaTamy, yTBpfeHo 6uno aeka HamepaTa ¥ MoTMBaLujaTa
3a4 TpeTMaHoT 6une HepeneBaHTHU, NpuU WTo GOKYcoT 6GUN CTaBeH caMo Ha
TPETMaHoT.

Mpumep: Bo npegMeToT Maruko, efleH xoMoceKkcyaneH nap CKnyyun ,XMBOTHO
napTHepcTB0o”.25 MapTHEPOT Ha XanMTeNoT NoYMHaN U Toj cakan aa nobapa
HacnepHa neHsuja og upmMarta WTo ro BoAena NeH3nckn GoHA Ha NoYMHATMOT
naptHep. ®upmata ogbuna ga My ucnnaTv BakBa neH3uja co obpasnoxeHue
[eKa HacnefHa NeH3uja ce MCniaka caMo Ha CONPYXHWULMK, a Toj He Bun Bo Bpak
co noyuHaTtuoTt. ECMN npudatnn geka HemcnnakaweTo NeH3nja NnpeTcTaByBa
HenoBOMNeH TPeTMaH 1 TakBaTa NoCTanka XanuTenoT ro CTaBuna Bo NOHENOBOHA
cMTyaumja on oHaa Ha komnapaTtopoT ,6paven nap”. ECM yTBpaun aeka
MHCTUTYLMjaTa ,XMBOTHO NapTHepCTBO” BO [epMaHmja BO roneMa Mepa co3jaea

24 James v. Eastleigh Borough Council [1990] UK House of Lords 6, 14 jynu 1990 roa.

25 ECN, Maruko v. Versorgungsanstalt der deutschen Biihnen, npegmet C-267/06 [2008] ECR I-1757, 1 anpun
2008 rop.
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MCTU NpaBa 1M 06BPCKM 33 XUBOTHUTE MAPTHEPM KAaKo M 3@ CONPYXHMLUTE,
ocobeHo BO nornep Ha ApXaBHUTE NeH3ucku hoHaosu. OTTyKa, BO OBOj NpegmeT
Cynot 6un noAroTBeH fa o4nyyu feka XMBOTHUTE NAapTHEPU Ce BO cuTyaluja
CNMYHA Ha OHaa Ha conpyxHuumte. NoHatamy, ECI1 HaBen aeka ocnopeHuoT
TpeTMaH Ou npeTcTaByBan AUCKPUMMHALMja BP3 OCHOBA Ha cekcyanHaTta
opwueHTauuja. OTTyKa, hakToT feka Tve He bune BO MOXHOCT a cTanat Bo bpak e
HepasaenuB Aen 04 HUBHATa CekcyanHa opueHTaumja.

Mpumep: Bo npenmMeToT Aziz v. Cyprus, XanutenoT HaBen Aeka oun nuieH og
NpaBoTO Ha rnac Nopajau HeroBarta TypPCcKo-KMNapcka eTHUYKa npunagHoct.®
Kunapckute 3akoHu wTo Gune Bo cMna BO Toa BpeMe [03BOJyBaie KUNapCKuTe
Typum u kunapckute lpum Ha napnaMeHTapHu M3bopwu ga rnacaat camo 3a
KaHAMAaTU Of CBOUTE eTHUYKU 3aeaHMUM. Ho, no TypckaTa okynauuja Ha
CeBepeH Kunap, ronem fien of TypckaTta 3aefiHMLA 3aMUHaN o Teputopujata u
HWUBHOTO y4ecTBO BO MapnaMeHToT buno cycneHampaHo. Kako pe3yntaTt Ha Toa, Ha
n3bopuTe HEMANo NUCTa Ha KaHAMAATY 33 KOW XanuTenoT MoXe Aa rnaca. Mako
BNIacTMTE TBPAENEe AeKa HEMOXHOCTA 3@ rMacarbe Ce AoJIXM Ha hakToT Aeka Hema
KaHAMAATU 3@ KOM XanuTenoT Moxe Aa rnaca, ECHIM cmeTan geka TecHarta Bpcka
Mmery n3bopHuTe npaBuna U NPUNAJHOCTA Ha TYPCKO-KMNapckaTta 3aefgHuua,
3aefiHO CO HeyCnexoT Ha BlacTMTe Aa rv npucnocobat nsbopHuTe npasuna Ha
HOBOHacTaHaTaTa cMTyauwja, noapasbupa geka Bo 0BOj CNlyyaj NOCTOM AUPEKTHA
OUCKPUMUHALMja BP3 OCHOBA Ha eTHWYKaTa NpMnagHocT.

CynoBuTe NpMMeHyBaaT WMPOKO TONKyBatbe Ha ondaToT Ha ,0CHOBATA 3a
3awTuta”. Toa MOXe A4a BKNy4M ,acoumnjaTMBHA AUCKPUMUHALM]jA”, Kafie XPTBaTa Ha
AMCKPUMMMHALM]a HE e CaMOoTO fMLIe KOe MMa 3aluTUTeHa KapakTepucTika. Toa Moxe

[a ce ogHecyBa WU Ha ancCTPakTHO TONIKYBake Ha KOHKPeTHaTa OCHOBA 3a 3allTUTa.

3aToa, og OrpOMHa BaXXHOCT € NpakTnyapuTe Aa Cce BNyLWTAaT BO jeTaJlHa aHallu3a Ha
pe3oHnparbeTo 3a HENOBONTHNOT TpeTMaH U fa 6apaaT 0OKa3n aeka, AUPeKTHO nnun
MHOWPEKTHO, OCHOBATA 34 3alUTUTa € NPpU4NHAa 3a TAKBUOT TpETMaH.

Mpumep: Bo npegmetot Coleman, eaHa majka TBpaena aeka Ouna HemoBonHo
TpeTupaHa Ha paboTHOTO MecTo, Bp3 OCHOBA Ha (haKTOT fleKa Hej3UHMUOT CUH
e nuue co nHeanuautet.?’ Mopaam NnonpevyeHoCTa Ha CUHOT, Taa NoHeKoraL
AouHena Ha paboTta u 6apana oTcycTBaTa o paboTa fa n buaart pacnopeneHu

26 ECYN, Azizv. Cyprus (6p. 69949/01), 22 jynn 2004 rop,
27 ECN, Coleman v. Attridge Law and Steve Law, npeamet C-303/06 [2008] I-5603, 17 jynu 2008 rog.
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cnopepn notpebute Ha cuHOT. HejsuHuTe baparbata bune onbuenn u Taa
pobuna 3akaHa 3a oTnywTake o paboTa, a 6una noanoxeHa U Ha HaBpeAJIMBU
KOMEHTapu BO BpcKa Co coctojbaTa Ha HejauHoTo aeTe. ECMN ro npudatun
(hakToT AeKa Hej3MHUTE KoNeru pacnopefeHu Ha Cn4Ho paboTHO MecTo Kou,
MCTO Taka, MMaaT fela NnpeTcTaByBaaT kKoMnapaTop BO NpejMeToT U yTBpAMUN
LeKa TWe yxuBaat noronema dnekcmbunHoct kora Ke ro nobapaart Toa. Ucto
Taka, ECMN npudatun neka Bakata cuTyalmja NpeTcTaByBa AUCKPUMUHALM]a U
BO3HEMMPYBatkbe BP3 OCHOBA Ha MOMNPEYEHOCTA Ha Hej3MHOTO AieTe.

Mpumep: Bo npeametoT Weller, PomaHka 6una Bo 6pak co YHrapeu v umane
yetupu feua.?® Taa He T MCNoNHyBana ycnoBuUTe 3a UCMNATa Ha Napuyen
Ha[lOMeCTOK 3a NOPOAYBatkbe Koj ce oAenyBa Ha POAUNKM, Buaejku He Guna
ApXaBjaHKa Ha YHrapuja. HejauHuoTt conpyr ce obupen ga nobapa ucnnata
Ha TakOB HaAOMecToK, Ho Oun oabueH of BnactTuTe co obpasnoxeHue feka
TakBaTa NoOMOLL ce gogenyBa camo Ha poaunku. ECYI yTBpAMNn feka TaTkoTo
O6uUn AUCKPUMMHMPaH BP3 OCHOBA Ha TaTKOBCTBO (a He noJ), 3aToa LWTOo MallkuTe
POAUTENM MM CTapaTeNun Ha NOCBOEHM Jiela uMaat npaso aa nobapaaTt BakoB
HaJlOMeCTOK, LITO HE UM e [103BONeHO Ha OuonolkuTe TatkoBLUK. Xanba Bnoxune
W feuata, Kaje HaBene ANCKPMMUHALMjA BP3 OCHOBA HA OAOMBae ucnnata Ha
KOHKpeTHaTa MoMolLl Ha HMUBHWOT TaTko, a ECYM ja npudatun xanbara. OTTyKa,
peuata 6une ANCKPUMMHUPAHM BP3 OCHOBA HA CTATYyCOT HAa HUBHUOT poauTen
Kako 6MoNoLIKM TaTKO.

Mpumep: Bo npegmetoT P. v. S. and Cornwall County Council, xanuTenkarta buna Bo
npouec Ha NPoMeHa Ha NOJIoT 0, Max BO XeHa Kora buna oTnywTeHa o4 cTpaHa
Ha Hej3uHWoT paboTogasay. ECMN yTBpAWA Aeka BaKBOTO OTNYLWITakbe NPETCTaByBa
HernosoneH TpeTmaH.?® LLITo ce ogHecyBa 0 penesaHTHMOT komnapatop, ECM
yTBpAUN aeka ,Bo [0Boj] ciyvaj Kora eHO NULLEe e OTNyLWTeHO of paboTa 3atoa
ITO TOj/Taa UMa Hamepa fja HanNpaByW UM HanpaBsui/a onepayuja 3a NpoMeHa
Ha nonoT, ce cMeTa fieka Toj/Taa bun/a HenoBonHo TpeTMpaH/a Bo cnopepba co
nuuata o NonoT Ha Koj Toj/Taa npunaran/a npea Aa ce NoAJ10XW Ha onepayujaTta
3a npoMeHa Ha nonot.” LLITo ce ogHecyBa 10 OCHOBMUTE 3a ANCKPUMUHALMjA, MaKo
He MOXe Aia Ce MoKaxe AeKa XanutenkaTta buna pasnvMyHo TpeTupaHa 3aToa WTo
Buna Max UK XeHa, MoXe Aa Ce NOKAXe [1eKa Pa3fIMYHMOT TPeTMaH ce 3acHoBan
Ha KOHL,ENTOT Ha Hej3MHMOT NoJl.

28 ECYN, Weller v. Hungary (No. 44399/05), 31 mapt 2009 roa.
29 ECM, P.v. S. and Cornwall County Council, npeamet C-13/94 [1996] ECR I-2143, 30 anpun 1996 rog.
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2.3.  WHAMpeKTHa ANCKpUMUHAUM]A

EKYM n npasoTo Ha EY npu3HaBaaT feka AUCKPpUMMHaLMjaTa Moxe Aa bupe
pe3ynTaT He Camo Ha Pa3fMYHUOT TPETMaH Ha Niyre BO CIMYHU CUTYaLMK, TYKY M Ha
HYLLeHeTO UCT TPETMaH Ha Nyre BO pasfMyHM CUTyauuu. Bropmot cnyydaj ce Hapekyea
JMHAMPEKTHA" ANCKPUMUHALLMja, Buaejkv He cTaHyBa 300p 3a pa3nuyeH TPETMaH, TyKy
3a pPa3NMyHM eheKTH WTO TPETMAHOT CO3/aBa 3a Nyre CO Pa3IMYHM KapaKTepUCTUKM.
YneHot 2(2)(06) oa AnpekTvBaTa 3a pacHa eAHAaKBOCT HaBeyBa Aeka ,MHANPEKTHA
AUCKPMMUHaLMja ce cMeTa Jleka ce Cilyyuna Kora
eAHa HaBUYM HeyTpanHa ofpeaba, KpUTEPUYM
WNK NPaKTUKA M CTaBa NML,ATa Of Pa3NNYHO PacHo
MNM eTHUYKO NOTEKNI0 BO KOHKPETHa HEMOBOJHA
nonox6a, Bo cnopenba co gpyrn nuua“.’® Bo
HEeKONKY OfNyKN AOHECEeHM BO MOCNEAHUOT
nepuog, ECYIM ce noBukyBa Ha oBaa feduHuumja 3a
. HA4uH 3aceraat egHa rpyna

WHAWPEKTHA AUCKPUMMHALM]a U NpW TOA HaBeayBa A
jeka ,pa3nukaTta BO TpeTMaHOT MOXe [a MMa 3qwtnTa”,

thopMa Ha HeMpPoONOPLMOHANHO NpeapacyAyBaykm

EnemeHTWTe Ha MHAMPEKTHATA
AVCKPUMMHALM]a BKITY4yBaaT:

*  HeyTpasnHo NpaBuiio, KpUTepuym
WM NPakTUKa

KOMLUTO HA 3HA4YaeH HeraTtuBeH

. BO criopesba co apyru rpynu
edekTn Bp3 onwTa NofMT1Ka UM MepKa KojallTo, KOMLLITO Ce BO CAM4HA CHTYauujd.

1aKo NoYMBa Ha HeYTPasHU YCNOBU, AUCKPUMUHMPA

efnHa rpyna”.3!

2.3.1. HeyTpanHo npasuiio, KpUTepuym Unmn NpPakTmKa

MpBMOT yCNOB 338 MHAUPEKTHA ANCKPUMMHALM]A € NOCTOeHE Ha HABUMAYM HEYTpasnHo
npasuno, kpuTepuym munu npaktuka. Co gpyrv 36opoBu, Mopa ia NOCTOM HekakBa
topma Ha baparbe KoewwTo ce ofHecyBa Ha cuTe. Nogony ce jafeHu aBa npumepa
KOUWTO ja MnycTpMpaaT oBaa cuTyaumja. 3a noseke npumepu, suam Mornasje 5
Koe ce ofjHeCyBa Ha npallatba NOBP3aHK CO TOBAPOT Ha [OKaXyBakbe 1 ynorata Ha
CTaTUCTUYKUTE NOJATOLM.

Mpumep: Bo npegMeToT Schénheit, neH3unTe Ha BpaboTeHMTe co ckpaTeHo
paboTHO BpeMe ce NpecMeTyBasne CNopej pa3nuyHa ctanka Bo cnopesda co oHaa

30 MWcroTaka: uneHot 2(2)(6) op AnpekTuBaTa 3a eHaKBOCT Npy BpabotyBarbeTo; uneHot 2(1)(6) o,
[JlnpekTuBata 3a pofjoBa eiHakBOCT (NocnefHa KOHCONMANPaHa Bep3uja); uneHot 2(6) op inpekTusara 3a
POAOBO-PaMHONPaBeH NpUCTan 0 CTOKW W yCIyTu.

31 ECYM, D.H. and Others v. the Czech Republic [ronem cyacku coset] (6p. 57235/00), 13 Hoemepu 2007 rop,
naparpad 184; ECYM, Opuz v. Turkey (6p. 33401/02), 9 jyHu 2009 rop, naparpad 183; ECHM, Zarb Adami v.
Malta (6p. 17209/02), 20 jyuu 2006 rog, naparpad 80.
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LWITO ce npuMeHyBa 3a BpaboTeHuTe co nonHo pabotHo Bpeme.>? MpumeHarta Ha
pa3NuyHa CTanka He ce 3aCHOBana Ha pa3NuKMTe BO BPEMETO LITO Ce MUHYBA
Ha pabota. OTTyka, BpaboTeHUTe co ckpaTeHo paboTHo Bpeme aobuBane
NoHWCKa neH3uja og BpaboTeHuTe co nonHo paboTHO Bpeme, Aypw 1 Kora Ke ce
3eMe NpeABMA PasNMYHOTO BPEME MUHATO Ha paboTa, WTo BO CYWTUHA 3HAUH
Jeka BpaboTeHuTe co ckpateHo paboTHO Bpeme fobuBane nomanu NeH3um.
HeyTpanHoTo npaBuno 3a npecMeTka Ha neH3uuTe 6UNo efHakBo NPUMEHETO
3a cuTe BpaboTeHm co ckpaTeHo paboTHo Bpeme. Cenak, buaejku okony 88% of
BpaboTeHMTe Co ckpaTeHO paboTHO BpeMe Gune xeHu, ehekToT Ha OBa NPaBuio
61N HenponopLMOHaNHO HeraTUBEH 3a XeHWTe Bo cnopeada co MaxurTe.

Mpumep: Bo npeaMetoT D.H. and Others v. the Czech Republic, 6une opranusupaHu
cepuja TeCTOBM 3a yTBPAYBakbe Ha MHTenuUreHymjatTa u cnocobHocTa Ha
yYeHuuuTe, CO Len Aa ce oHecaT OANYKM 3@ HUBHO pacnopefyBatbe 0f pefLOBHO
obpasosaHue Bo cneunjantu yumnuwra.?* CneynjanHute yunnuwra 6une
BOCMOCTaBEHM 33 YYEHULM CO MPeYKM BO MHTENEKTYaNnHWOT pa3Boj u apyru
M3BOPY Ha TELWIKOTUM BO yuereTo. cT1oT TecT 61n KOpMCTeH 3a CUTE YYEeHULM
3a KoM ce pa3MucnyBano fanu ga bmpat pacnopefeHu Bo CneLujanHu yaunuuTa.
Cenak, BO NpaKTWKa, TeCTOT 61N U3roTBEH CNOpes NPOCEYHUTE YELIKM YHEHULM,
Kako nocnepumua Ha WTo ronema 6una BepojaTHocTa Aeka geuarta Pomu ke
nokaxar ol pe3ynTaTy Ha TecToT. Toa 1 Cce Cy4uno, a Kako nocneaunuarta
mery 50% v 90% op feuata PoMmu cBoeTo o6pa3oBaHmMe ro CTeKHane HaABop of
penoBHKUOT 06pa3oBeH cucteM. ECHI yTBpAMN Aeka 0Ba e Cnyvaj Ha MHAMPEKTHA
LUCKpUMUHaLMja.

2.3.2. 3HauuTeNHO NoHeraTMBeH ediekT
Bp3 3alUTUTEHa rpyna

BTopvoT ycnoB 3a UHAMPEKTHA AUCKPUMUHALMja e hakToT feka HaBUAYM
HeyTpanHata ogpenba, KpuTepuyM UM NpakTMKa cTaBa efHa ,3alTUTeHa rpyna” Bo
ojpefeHa HenoBosHa nonoxo6a. Bo BakoB ciyyaj, MHAUPEKTHaTa AUCKPUMMHaLMja ce
pasnvkyBa o, AMPEeKTHaTa BO TOA WTO hOKYCOT HE e CTaBEH BP3 Pa3fIMYHNOT TPETMaH,
TYKY Ce pa3rnefyBaat pa3nmyHuTe ecekTuTe WTO TPETMAHOT M Npeau3BMKYBa.

32 ECM, Hilde Schénheit v. Stadt Frankfurt am Main and Silvia Becker v. Land Hessen, cnoexv npegmetn C-4/02 v
C-5/02 [2003] ECR I-12575, 23 oktomepu 2003 rog.

33 ECYN, D.H. and Others v. the Czech Republic [ronem cyacku coset] (6p. 57325/00), 13 Hoemspu 2007 rop,
naparpac 79.
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Kora pa3rnepgyBaaT CTaTUCTUYKM [OKA3M [eKa 3aWwTMTeHarTa rpyna e noanoxHa
Ha HeNponopLMOHanHu HeraTuBHM etekTn Bo cnopenba co edekTUTe Ha Kou ce
M3N0XeHW APYru rpynu Bo cnnyHa cutyaumja, ECM v ECHYMN 6apaaT Aokasu jeka
rone fen of OHWe WTO TPNaT HeraTMBHK eekTn Ce NpPMNagHMLM Ha KOHKpeTHaTa
,3allTUTeHa rpyna“. BakBute cuTyauumn aetanHo ce pasrnegysaart Bo lornasje
5 Koe ce ofjHecyBa Ha npallakaTta NOBP3aHM CO TOBApPOT Ha AoKaXxyBake. OBfe
Ce aBa ynaTtyBake Ha 30upkaTta Ha dpa3u koumwTo rv kopuctu ECMN v komwTo ce
jaByBaaT BO MucnereTo NoroTBEHO Of, reHepanHuoT agBokat Jlexep Bo Bpcka co
OMCKpPUMUHALLMjaTa BP3 OCHOBA Ha nonot of npeaMetoT Nolte:

»3a la ce cMeTa 3a ANCKPMMUMHATOPCKA, MepkaTa Tpeba Aa 3acera ‘ganeky norosem
6poj xeHun o Maxu’ [Rinner-Kiihn3*] unu '3Ha4nMTeNnHO NOMan NPOLLEHT MaXu Off XeHun'
[Nimz*>, Kowalska3®] unu ‘mHory noronem 6poj xeHu og maxu’ [De Weerd, née Roks, and
Others3"]".38

2.3.3. Komnapatop

KakoB wTo bewe cnyyajoT co AMPEKTHA AMCKPUMUHALM]A, Taka M BO CNyYaj Ha
WHOMPEeKTHA JUCKPUMUHALM|a, CYAoT cenak Tpeba Aa Hajae KoMnapaTtop Co Len aa
YTBpAW fanu eheKTOT Ha eAHO NPaBMII0, KPUTEPUYM MM NPAKTUKA € 3HAYUTENHO
noHeraTMeeH o edekTuTe WTo Bune npegn3BMKaHM BP3 APYrM NOeAUHLM BO
CNMYHa cuTyaumja. Bo Taa Hacoka, NpUCTanoT Ha Cyf0BUTE KOH BakBMW clyyaun/
npeaMeTH He Ce pa3nuKyBa Of NPUOAOT LWITO FO NPUMEHYBAAT BO CJly4aj Ha AUPeKTHa
OUCKpUMUHaLMja.

34 ECM, Rinner-Kithn v. FWW Spezial-Geb&udereinigung, npegmet C-171/88 [1989] ECR I-2743, 13 jynu 1989
rog.

35 ECM, Nimzv. Freie und Hansestadt Hamburg, npegmet C-184/89 [1991] ECR 1-297, 7 ceBpyapu 1991 rop.

36 ECM, Kowalska v. Freie und Hansestadt Hamburg, npegmer C-33/89 [1990] ECR 1-2591, 27 jynn 1990 rop.

37 ECI, De Weerd, née Roks, and Others v. Bestuur van de Bedrijfsvereniging voor de Gezondheid, Geestelijke en
Maatschappelijke Belangen and Others, npepmet C343/92 [1994] ECR I-571, 24 deBpyapu 1994 rop.

38 Mucnere Ha reHepanHuot agsokart Jlexep op 31 maj 1995 rop,., naparpadm 57-58 kaj ECM, Nolte v.
Landesversicherungsanstalt Hannover, npegmet C-317/93 [1995] ECR I-4625, 14 pekemspu 1995 rog.
MpuMep 3a CIMueH NpycTan ycBoeH of cTpaHa Ha ECHI Moxe aa ce Hajae Bo npeamerot D.H. and Others
v. the Czech Republic [ronem cyacku coset] (6p. 57325/00), 13 Hoemspu 2007 rog. (koj AeTanHo ce
pa3srnegysa Bo lornasje 5.2.1.).
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2.4. BosHemupyBame 1 NOTTUKHYBaHe
OVNCKPUMMUHALM]a

2.4.1. Bo3HeMupyBaHeTO N NOTTUKHYBAHETO
ANCKPUMMHALM]A BO AUPEKTMBMITE 3a
HeaMCKpUMUHaumja Ha EY

3abpaHarta 3a BO3HEMUpPYBathe M 33 NOTTUKHYBAke AMCKPUMMHALM]A, KaKo gen
o[, NPaBOTO 3a HeAMCKPUMUHALKja Ha EY, e penaTnBHO HoBa oapenba KojawTo e
BOBE[EHa CO LieJ1 1a 0BO3MOXM noceondarHa 3awTmra.

Bo oMpekTMBMTE 338 HEAMCKPUMMHALM]A, BOSHEMUPYBaHETO NPeTCTaByBa KOHKPeTeH

BUA Ha AWCKPUMMUHaUMja. NpeTxoAHO, Toa ce

CMeTasno 3a KOHKpeTHa MaHudecTaumja Ha LUPEKTHa Cnopep AupexTuBuTe

AMCKpUMUMHaLUMja. O ienyBarbeTo Ha BO3HEMUpPYBatbeTo  [ECEIeN I ILTeI/eh

BO nocebHO Nornasje o4 AMPeKTUBUTE rNaBHO o [l Lt b LR
ANCKpUMUHaLKja Kkora:

LOMXMW Ha 3HAYEHETO WTO My Ce NPUNUILYBA Ha

M34BOjyBatbeTO Ha 0Baa ocobeHo wWTeTHa hopma Ha

OUCKPUMMHATOPCKM TPEeTMaH, OTKOJKY Ha Hekaksa

NpOMEHa BO KOHLLENTYanHOTO NOUMakbe.

* (e r0jaByBa HECaKaHO OfHeCyBatbe
M0BP3GHO CO OCHOBA 30 3AWTUTA

YnjawTo Hamepa unu egekt
BK/ly4yBa NOBPeAA HA
[IOCTOVHCTBOTO HA eAHO uLie

OvpekTueBaTa 3a poaoBa e4HakBOCT, MCTO Taka,
HaBe[yBa [€Ka CeKCYyanHOoTO BO3HEMUpYyBathe e A

. Henpujartencka, serpagunpadka,
KOHKpPEeTeH BUJ Ha AUCKPUMMHALIM]A, KaJie HECAaKaHOTO MOHUXYBAHKA WM HOBpEATHBA
.BepbanHo, HeeepbanHo MM PU3nYKo” ofHeCyBate cpeamnHa.®®
“Ma ,cekcyanHa” npupoga.*°

M/WWI C03[aBa 3aKaHyBa4ka,

Cnopep oBaa feduHULMjA, AOKAXYBaHETO

BO3HEMUMPYBath€ He Hanara Haorare koMnapaTop. Bo cywTunHa, oBa ro ogpasysa
(hakToT [leka camMoTo BO3HEMMUpYBake e NnorpewHo nopaav hopmara (BepbanHo,
HeBepbanHo unu Gpu3nyKo BO3HEMUPYBaHbE) U MOTEHLMjANTHUOT ehekT WTO Toa MOXe
[a ro uma (nospepa Ha HOBEKOBOTO OCTOMHCTBO).

Ha HuBo Ha EY, ronem fien ofy HacoKuUTe 3a NOCTanyBake BO C/y4aj Ha BOSHEMUPYBakbe
ce n3BeneHn of [eknapaumjata Ha CosetoT oa 19 pekemepun 1991 rop. 3a

39 Buau: uneHort 2(3) oa [vpekTvBara 3a pacHa eiHakBoCT; uneHot 2(3) oa [vpekT1Barta 3a eAHaKBoCT Npu
BpabotyBatbe; uneHot 2(B) op [upekTvBaTa 3a pofoBO-paMHONPABEH NPUCTan A0 CTOKW U YCIYr; YneHoT
2(1)(8) op AupekT1BaTa 3a pofoBa eAHaKBOCT (NocneHa KOHCONUANpaHa Bep3uja).

40 Mnexort 2(r) og AvpekTvBaTa 3a POLOBO-PaMHONPABeH NpucTan Ao CTOKM 1 yayru; uneHot 2(1)(r) og
[vpekTBaTa 3a pofoBa eaHakBoCT (NocnefHa KOHCoNMApaKa Bep3uja).
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cnpoBefyBatbe Ha Mpenopakata Ha KomucujaTa 3a 3alITUTa Ha AOCTOMHCTBOTO Ha
XEHWTE U HAa MaxuTe Ha paboTHOTO MeCTo, BKNy4nTENHO M KOLLEKCOT Ha NPaKTUKK
3a 6opba NpoTMB cekcyanHoTo BO3HeMupyBake.*! MpasoTo Ha EY yceojyBa
tnekcnbunen objekTBeH/cybjekTMBEH NpucTan KoH 0Ba npawate. Mpeo ce
KOpMCTW Nepulenuumjata Ha XpTBaTa 3a TPeTMaHOT 3a [1a Ce YTBPAM Aanu e CIy4nno
BO3HeMWpYBae. BTopo, Aypu n Kora XpTBaTa He M YyBCTBYBA e eKTUTE Ha
BO3HEMMUPYBatbETO, NOCTOEHETO Ha BO3HEMUPYBakbe MOXE Aa Ce YTBPAM Cé fojeka
XanuTenoT e Lien Ha OAHeCYBakeTO 3a KOELTO CTaHyBa 360p.

06uyHO, hakTUYKUTE Mpallatba KOW Ce OAHeCYBaaT Ha Toa Aanu OfHECYBaweTo
HaBUCTUHA NpeTCTaByBa BO3HEMUPYBakbe Ce YyTBPAYBaaT Ha HAUWMOHANHO HUBO,
npen npeameTuTe ga ce npocnegart go ECMN. 3aToa, cnegHuBe npuMepw WTo faBaart
unycTpauumija 3a BakBu NpeAMETH Ce 3eMeHU 0f, HaLlMOHANHWUTE CYLCKM NPaKTUKM.

Mpumep: Bo npefMeT U3BeAeH npej anenaunoHeH cyg Bo WBepcka,
xanutenot ce obupaen aa kynu KydeHue. NlpofaBayoT, 0TKako yBUAEN Aeka
KynyBayoT e xoMocekcyaney, onoun aa ja cknyum npogaxbata Bp3 0CHOBa Ha
nobpococTtojbaTa Ha KyyeHLeTo, TBPAEjKM AeKa XOMOCeKcyanLuTe ce BNylITaaT BO
CeKCyanHu iejcTBMja Co XMBOTHU. AnenaumoHvoT cya Bo LBeacka yTepamn geka
BO KOHTEKCT Ha MPUCTanoT A0 CTOKM U ycnyrM oAbuBarbeTo Aa ce Npoaase KyyeTo
e IMpeKTHa JMCKPUMMHALLW]a, U NojacHUN ieka Toa NpeTCTaByBa BO3HEMUPYBakbe
BP3 OCHOBA Ha ceKcyanHa opueHTaumja.*

MpuMep: BO NpeaMeT U3BEAEH NPej OPraHoT 3a eiHaKoB TPeTMaH Ha YHrapuja,
xanbeHoTo 6Gapatbe ce ofjHECYBaNo Ha HACTaBHMUUM KOU UM Kaxale Ha
y4yeHuuuTe POMM feka HUBHOTO NOLWWO OJHECYBakbe Ha YYUIULLTE e NPUjaBEHO
Kaj ,YHrapckarta rappa”, HauMOHanMCTUYKa opraHu3almja no3HaTa no fejcTemja
Ha eKCTPeMHO HAaCMNCTBO NpoTue PomuTte.*3 BUNo yTBpAEHO feKa HacTaBHULMTE

41 [Jeknapauuja Ha Cosetot of 19 nekemBpy 1991 roamHa 3a cnpoBefyBarbeTo Ha lNpenopakata Ha
KomucujaTa 3a 3awwtuta Ha AOCTOMHCTBOTO Ha XEHWTE U Ha MaXuTe Ha paboTHOTO MEeCTo, BKNYYUTENHO
1 KOAEKCOT Ha NpakT Ky 3a 6opba NpoTuB cekcyanHoTo Bo3HeMupyBatbe, Cyx6eH BecHuk Ha EY C 27,
4.2.1992, ctp. 1; Npenopaka 92/131/EE3 Ha KomucwjaTa 3a 3alUTUTa Ha JOCTOMHCTBOTO Ha XeHUTe U Ha
MaxuTe Ha paboTHoTto MecTo, Cryx6eH BecHuK Ha EY L 49, 24.2.1992, cTp. 1.

42 Ombudsman Against Discrimination on Grounds of Sexual Orientation v. A.S., npeamer 6p. T-3562-06,
anenauuoHeH cyp Ha LLsencka, 11 ceBpyapy 2008 roa. PeavMeTo Ha aHImMCKK jasuk e AoCTanHo
kaj European Network of Legal Experts on the Non-Discrimination Field, 8 July 2009, ‘European Anti-
Discrimination Law Review’, cTp. 69.

43 Opnyka 6p. 654/2009, 20 fekemBpu 2009 roauHa, opraH 3a eHakoB TPeTMaH (YHrapuja). Peaumeto Ha
aHIMUCKM jasuk e goctanHo kaj European Network of Legal Experts in the Non-Discrimination Field, ‘New
Report’: www.non-discrimination.net/content/media/HU-14-HU _harassment_of_Roma_pupils_by_
teachers.pdf.
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VMMMLATHO T1 NOAApPXaNe pacMcTUYKUTe CTaBOBM Ha fapaaTa v co Toa co3pane
KJIMMa Ha CTpaB v 3aniallyBatbe, LWTO NPeTcTaByBa BOSHEMUPYBatbE.

JononHUTENHO, CMTe AMPEKTUBU 33 HEAUCKPUMMUHALM]ja HaBeyBaaT geka
,NOTTUKHYBaH € AUCKPUMMHALMjA" ce CcMeTa fieka NpeTcTaByBa ,,}J,VICKpVIMI/IHaLI,VIja".44
Cenak, HUTY eAHa AMpeKTMBA He 06e3befnyBa AePuMHULM|A 33 3HAYEHETO
Ha oBoj TepMuH. Co Len fa ce ofpxu kpeanbunutetot Bo 6opbaTta npoTus
OVCKPUMMWHATOPCKUTE NPAaKTUKK, AMPEKTMBUTE He CMeaT a Ce orpaHnyaT camo
Ha [laBatbe HAaCOKM WTO ce 06BP3yBayky No cBojata NpuUpoaa, Tyky Tpeba Aa ce
npowwupar 3a aa rv ondataT U cuTyauMmTe BO KOM NMOCTOU M3PEYHO NPETNnoYnUTarhe
MW NOTTUKHYBAak€ HEMOBOMEH TPETMAH Ha NOeAMHLM NOpPaAn Hekoja OCHOBA 3a
3awTmTa. OBa e 06NacT KojaluTo MOXe Aa Ce pa3BuBa NPeKy CYACKUTE NPAKTUKM HA

CyRoBuUTe.

WNako aupekTBUTE 3@ HeIMCKPUMUMHALM]ja He M 00Bp3yBaaT ApXaBUTe-YNEHKU BO
HaLMOHaNHOTO KPMBUYHO NpaBo Aa ja 3abpaHat auckpumuHauumjata, PamkoBHaTa
onnyka Ha EBponcknoT coBeT ru 06Bp3yBa cuTe ApXaBu-uneHkun Ha EY ga nponuwar
KPMBWMYHM CaHKLMM 3@ Aenarta NoTTMKHYBakbe HaCUNCTBO MIIM OMPAa3a BP3 OCHOBA Ha
paca, 6oja, noTekno, penuruja N ysepyeare, HALMOHANHO UMM ETHUYKO NOTEKJIO,
KaKo U WHpetbe pacucTUYkM unu kceHodobuyeH matepujan u onpaBpyBate,
Hermpawe unu penaTMeu3nMpare Ha reHoLMf, BOEHWN 3710CTOPCTBA U 3/10CTOPCTBA
NPOTMB YOBELTBOTO AMPEKTHO HACOYEHU KOH Bakew rpynu.*> Ucto Taka, apxasute-
uneHku ce 06Bp3aHM la cMeTaart feka pacucTMukuTe unm kceHotbobuyHUTe Hamepu
npeTcTaByBaaT OTEXHYBA4YKa OKOMHOCT.

OTTyKa, coCceMa e BepOjaTHO AeKa JiejcTBMjaTa Ha BO3HEMUPYBatbe U flejcTBMjaTa
Ha MOBMKYBatbe M NOTTUKHYBake AUCKPUMUHALMjA, OCBEH WITO NpeTcTaByBaar
AUCKpUMUHaLWMja, Tpeba na bupgat ondateHn v Bo HaLMOHANHOTO KPMBUYHO NPaBo,
ocobeHo Kora TMe ce NOBP3yBaaT Co paca UM eTHUYKA NPUNagHOCT.

Mpumep: Bo NnpeaMeT U3BefeH npepn OyrapckuTe CyfoBM, e4eH npaTeHuK fan
HEeKOJIKY M3jaBy BO KoM BepOaniHo r1 HanajgHan pomckata, eBpejckaTa v TypckaTa
3aefHuua, u ,cTpaHumuTe” BoonwTto. MeHo, Toj U3jaBUN feka HaBefeHuTe

44  nenot 2(4) op AinpekTuBaTta 3a eAHaKBOCT Npu BpabotyBarbeTo; uneHot 4(1) op [ivpektusara 3a poaoBso-
paMHonpaseH NpucTan Ao CTOKM U yanyru; uneHot 2(2)(6) op AvpekTuBarta 3a pogosa eaHakBocT (nocnegHa
KOHCONMAWpaHa Bep3uja); uneHot 2(4) op [ivpekT1sarta 3a pacHa efHaKBOCT.

45 PamkoBHa opnyka 2008/913/MBH Ha Cosetot o 28 Hoemepu 2008 ropvHa 3a 6opbata npote oapeaeHm
thopmu 1 MaHudecTaumm Ha pacusam u kceHodobuja Npeky KpMBUYHOTO Npaso, Cnyx6eH BecHuk 6p. L 328,
6.12.2008, cTp. 55.
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3aefHuUM v cnpedyBaat byrapute camv fa ja BogaT concTBeHaTa pXasa,
BPLIAT KPUBMYHM [lena U NOMUHYBaaT HeKa3HeTo, U Ty nuwysaart byrapute op
COOABETHO 34PaBCTBO, NPY LWTO IV NOBKKAN NyFeTo ja He [O3BONAT ApXaBaTa Aa
CTaHe ,KONOHW|a" Ha BaKBU W ApYyry CnyHM rpynun.*® OkpyxHuort cyn Bo Codmja
YTBPAMIN AeKa BaKBUTE MU3jaBU U OAHECYBarba NMPETCTABYBaaT BOSHEMUPYBakbE,
KaKo M NOBMKYBak€e M MOTTUKHYBaHe AUCKPUMMUHALM]A.

2.4.2. Bo3HeMupyBaHeTO M NOTTUKHYBaHETO
ANCKpUMUHaLmMja Bo EKYN

Mako EKYM He coppxu oapeadu Kom KOHKPeTHO 3abpaHyBaaT BO3HEMUPYBakbe UK
MOBMKYBatbe Ha MOTTUKHYBahE AUCKPUMMUHALM]jA, KOHBEHUM]jaTa conpXu oapeadm
3a KOHKPEeTHW NpaBa KOWLWITO Ce 0AHeCcyBaaT Ha Taa obnact. Taka, BO3HEMUPYBaHETO
MOXe [1a Ce CMeTa 3a JieN 0f NpaBoTO Ha NMOYUTYBaHe Ha MPUBATHWUOT M Ha CEMEjHUOT
XWBOT, 3aWTUTEHO co YyneHoT 8 og EKYI, nnu npaBoTo Ha cnobofaa oa HexymaH
VAN perpagupayku TpeTMaH Uimn KasHyBakbe, 3alITUTEHO CO 4YneHoT 3, gojaeka
MOBMKYBaHETO HA U NOTTUKHYBateTO ANCKPUMMUHALMjA MOXe fa Buae ondaTeHo
BO APYrY YNEHOBU, KaKo LITO Ce OHWE WTO Ce OfHecyBaaT Ha BepckaTa cioboaa
unu cnoboparta Ha cobupatbe 1 3apyXyBatbe, 3arapaHTMpaHm Co YneHoBMTe 9 1
11 coopBeTHO, BO 3aBMCHOCT 0f4 KOHTeKCTOT. Kora BakBuTe AejcTBMja nokaxysaaT
anckpumumHatopcku motus, ECHI ru pasrnegyBa HaBOAHMTe NpekpLlyBaka Ha
peneBaHTHUTE YIEHOBM BO BPCKa CO 4/eHOT 14 KojwTo 3abpaHyBa ANCKPUMUHALM].
Mopony ce gageHu HeKONKY NMPUMEpPU WTO Ce ofHecyBaaT Ha NnpegMeTu kage ce
u3HeceHu akTW CAIMYHM Ha OHWE AUCKYTMPAHM NOrope, 1 KoMWTo Gune pasrnegyBaHu
BO KOHTEKCT Ha EKYIT.

Mpumep: Bo npeameToT Bgczkowski and Others v. Poland, rpagoHa4yanHukoT
Ha Bapwaga ob6jaBun coonwTeHunja 3a jaBHoOCTa co xoMmodobuyHa npupoaa
Kajie ce BeNW eKa Toj HemMa Aa L03BONM OAPXYBakbe Ha NPOTeCTeH MapL 3a
NMOAWTHYBake Ha CBECTA 3@ AMCKPMMMHALM]jaTa BP3 OCHOBA Ha cekcyanHata
opueHTauuja.*’” Kora HagnexHoTo aAMUHUCTPATUBHO TeNlo Tpebano aa ognyvyBsa
3a 0BOj cny4aj, baparbeTo 3a A03BONA 3a OpraHM3npare Mapl 6uno ogbmeHo
0f, APYTY NPUYMHK, KaKo WTO e noTpebaTa fa ce cnpeyaTt MOXHU Cyaupu Mery

46 OkpyxeH cyn Bo Codumja, Oanyka 6p. 164 Bo npeaMert op rparaHcko npaso 6p. 2860/2006, 21 jyHn 2006
rof. Pe3nmeTo Ha aHMKMCKM ja3nk e AocTanHo Ha uHgo-noptanot Ha ADN, npegmet 11-1.
47 ECYN, Bgczkowski and Others v. Poland (6p. 1543/06), 3 Maj 2007 rop,
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neMoHcTpaHTMTe. ECHIM yTBpAWUN feka usjaBuTe Ha rpajloHavanHUKoT Moxene aa
BNMjaaT BP3 OAJ1yKaTa Ha HaIeXHUTEe OpraHu 1 feka Taa OAJiyka ce 3acHoBana
Ha ceKkcyanHaTa opueHTalmja, na 3atoa NpeTcTaByBa NoBpeAa Ha NPaBoOTO Ha
cnoboaHo cobupatrbe, BO Bpcka Co NPaBoTO 3a HEAUCKPUMUHALM]a.

Mpumep: Bo npeametoT Paraskeva Todorova v. Bulgaria, npv napekyBatse KasHa 3a
npunagHvK Ha poMckaTa 3aeiHULa, HaLMOHANHWUTE CYA0BM U3PeYHO ja ofbune
npenopakaTta Ha 0OBMHUTENCTBOTO 3a YC/IOBHA Ka3Ha, TBpAejKU feka Mery
POMCKOTO ManuMHCTBO NOCTOM KYNTypa Ha HEKa3HUBOCT M UMNIMLMPAjKK aeka
3aCerHaToTo NLe BO KOHKPETHUOT ciyyaj Tpeba Aa nociyxu Kako npumep.*8
ECYN yTBpAMN Aeka BakBaTa ofNyka Ha HaLMOHaNHUTe CyLOBM NpeTcTaByBa
noBpeja Ha NPaBOTO Ha XanuTenkaTa Ha NPaBM4YHO CyAeHbe, BO BPCKa CO NPaBoTo
3a HegMCKpUMMHaLuja.

2.5. CneumjanHu unm nocebHM Mepku

Kako wTo 6ewe HaBefeHO NMorope, BO CJlydan Ha UHAMPEKTHA AUCKPUMMUHALM]A,
npuyMHaTa 30LTO Ce CMeTa Aeka ce Cnyynna ANCKpUMMUHaLmjaTa ce JOoNXMU Ha dakToT
[leKa UCToTO NPaBuUIIo BaXM 3a CUTE, HO MPUTOA He Ce 3eMaaTt NpeABuA peneBaHTHUTe
pa3nuku. Co Len na NoHynaT peweHmne 3a 1 4a CNpeyart nojaBa Ha BakBU CUTyaLuu,
BNaauTe, paboTofaBayMTe U faBaTenuTe Ha yCNIyru Mopa Aa rapaHTMpaar aeka
npesemMaat 4eKopu co Len Aa ry npucnocobat concTBeHUTE NpaBuia U NPakTUKK
BO HAaCOKa Ha 3eMake nNpejBuA Ha BakBUTE pa3nuku, OAHOCHO, TMe Mopa Aa
CTOpaT HewWTo 3a Aa rv npucnocobat TeKOBHUTE NONUTUKM U MepKuK. Bo KoHTeKcT
Ha OH, oBMe Mepku ce HapeKkyBaaT ,CNeuunjanHu Mepkun”, nofeka BO KOHTEKCT
Ha NpaBoTo Ha EY Ha HMB ce ynaTyBa Kako Ha ,MoCcebHN MepK1” UNKn ,NO3UTMBHA
akumja“. NMpeky AoHecyBake U cnpoBeayBatbe Ha NocebHU Mepku, BacTuTe ce BO
MOXHOCT fila 06e36eaaT ,CyWTUHCKA eAHAKBOCT", OAHOCHO, eHAaKBO YXWUBatbe Ha
MOXHOCTUTE 33 NpucTan L0 NOBONHOCTUTE WITO Ce HAa pacnonarake BO pamkuTe
Ha eJlHO ONWTEeCTBO, HAMECTO Aa rapaHTupaar camo ,dopmanHa efHaksoct”. Kora
BnaauTe, pabotogaBaunTe M faBaTeNMTe Ha YCIYru He ja corneayBaaT Co0ABETHOCTA
Ha JOHEeCYBake U CNpPOBeAyBatbe CNelujaNHu MepKKu, TUe ro 3roneMyBaar
PU3NKOT HUBHUTE MpaBuia U NPaKTUKKN Ja MOXAT Aa AoBefaT A0 UHAUPEKTHA
LUCKpUMUHaLMja.

48 ECYN, Paraskeva Todorova v. Bulgaria (6p. 37193/07), 25 mapt 2010 roa.
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ECYM HaBepyBa aeka ,NpaBOTO Ha HEAUCKPUMUHALM]ja NPU YXMBaHETO Ha NpaBara
3arapaHtupanum co EKYI ce cmeTa 3a noBpefeHO M Toraw Kora gpxasuTe... He T
TPeTMpaar pasniMyHo NMLATA KOW Ce BO 3HAYMTENTHO NOPa3fnyHa cutyaumja”.*
Cnuy4Ho, AMpeKTUBUTE 3@ HEAUCKPUMUHALMja Ha EY n3peyHo npegBuayBaaT MOXHOCT
3a No3WTMBHA akuuja, U HaBepgyBaart: ,Co uen fa ce 0be3benm LenocHa egHakBoCT
BO NMPaKTMKaTa, HA4eno0To HA eHAKOB TPETMaH Hema fia CNpeyn HMefHa Apxasa-
uneHka fja noAApXyBa UK a yCBojyBa NocebHU MepKU o KoM ce cripeyyBaaT unm ce
HaJOMeCTyBaaT HeMoBOHOCTUTE NOBP3aHK CO [HeKoja 0CHOBaA 3a 3awTuTal”.>°

YneHoT 5 of [iMpekTBaTa 3@ €4HaKBOCT NpM BpaboTyBatbeTO COAPXMN KOHKPETHM
copMynauum 3a onwTOTO NPaBUIO 3a NOCEOHM MepPKM HaMeHeTH 3a nuuaTta co
nonpeyeHocT, npeky kou of paboTogaBaunTe ce bapa ga HanpaBaT ,pasyMHO
npucnocobyBare” co WTo 6K 0BO3MOXMNE NMLATa CO BMU3UYKM UM MEHTANHM
nonpeyeHocTn Aa fobujat eaHakBM MOXHOCTU npu BpaboTyBaweTo. Toa ce
nfeduHMpa Ha CNefiHMOB HauWH: ,COOABETHU MEPKMU, KOra ce cMeTaart 3a noTpebHu Bo
[AJEeH C/yyaj, Co Len ja ce 0BO3MOXM HO f1LLe CO MONPEeYEeHOCT Aa fobue npuctan
[0, A y4ecTBYBa BO, UNM [1a HanpeayBa Bo paboTaTta unum nak npuctan 40 MOXHOCTH
3a 0byka, 0cBeH JOKOMKY TakBUTe MepPKU He OU HaMeTHane Hecpa3MepeH ToBap Bp3
pabotopaBayoT”.Toa MOXe Aa BKNy4YM MEPKM KAKO LITO Ce NOCTaByBake nudT, pamna
WKW ToaneT 3a nuata co NonpeyeHoCT Ha paboTHOTO MeCTO, CO LieN Ha OBMe Nnua Aa
MM Ce 0OBO3MOXM NpMCTan Co KonnyKa.

Npumep: Bo npegmMeToT Thilimmenos v. Greece, HaLMOHaNHUTE 3aKOHU
3abpaHyBane nuua KOUWTO NpeTXofHO Bune ocyLeHun 3a KPUBUYHU Aena Aa
CTaHaT OBlacTeHW CMETKOBOAWTENM, 3aT0a LUTO KPMBMYHATA Npecyaa ykaxysana
Ha HeJLOCTMT Ha YEeCHOCT U AOBEPNMBOCT NOTPeOHM 3a U3BpLIYBatbe Ha Taa
npodecuja. Xanutenot Bo 0Boj NpeaMeT 6Un KpUBMUYHO ocyfeH buaejku ogbun
L@ HOCM BOjHMYKA YHUdOpMa flofleka ro OTCNyXyBan BOEHMOT pok. HeroBoTo
onbuBarbe ce JONXU Ha akKTOT AeKa TOj e YNeH Ha JeXOBUHUTe CBEAOUM,
penuruosHa rpyna kojawTo ce obsp3ana Ha naumdusam. ECHIM oanyymn geka He
nocTou NpuymMHa 3a 3abpaHa 3a U3BpLIYBakbe Ha npodecunjaTta kora KPUBMYHATA
npecyna 3a 3acerHaTuTe fuLa He ce OAHECYBa Ha npallaraTa 3a JOBepnmMBoOCT
WNK YeCHOCT Ha NoefunHeLoT. Bnagara ro AMCKpUMUMHMpana XanuTenot co Toa

49 ECYN, Thlimmenos v. Greece [ronem cyncku coset] (6p. 34369/97), 6 anpun 2000 rog,., naparpad. 44. Bugu
ucro: ECHN, Pretty v. UK (6p. 2346/02), 29 anpun 2002, naparpad 88.

50 YneHort 5 op [IpekTuBara 3a pacHa eqHaKBOCT; 4neHoT 7 oA [iupekTmBata 3a eAHakBoOCT Npu
BpaboTyBatbeTO; YneHoT 6 oA [IMpekTvBaTa 3a POA0BO-pPaMHONPaBEH NPUCTan A0 CTOKWU U YCIyry; a
Manky pasnuyHa hopmynaumja MMa 1 Bo YneHort 3 o IMpekTvBata 3a poaoBa efHakBoCT (nocnegHa
KOHCONuAupaHa Bep3uja).
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WITO He NpefBuaena UCKy4oLM O NPaBUIoTo 3a TaKBM CUTYaLLMM, U HA TO] HAYMH
ro noBpefmna nNpaBoTo Ha M3pasyBatbe Ha PeNUrMo3HmM yBepyBatba (NponnwaHo
co uneHot 9 op EKYM), Bo Bpcka co 3abpaHaTta 3a AUCKpPUMUHALWja.

MpuMep: Bo NpefMeT U3HECEH NMpej OpraHoT 3a elHAakoB TpeTMaH Bo Kunap,
XanuTenoT Koj UMan olWTeTeH BUA Ce NpujaBui 3a KBanMhUKaLWOHEH TeCT 3a
BJle3 BO ApxXaeHata cnyx6a.>! Xanutenor nobapan 4ononHUTENHO BpeMe 3a Aa
ro 3aBpLUM TECTOT U My Bune f03BONeHN fononHUTENHU 30 MUHYTK, HO TOA BpeMe
My 6Uno oa3eMeHO Of nay3aTa Ha KojaliTo MMane NpaBo CUTe YYECHULUM Ha
TecToT. OpraHoT 3a elHaKOB TPeTMaH yTBPAMA ieKa He NoCToU CTaHAapAu3npaHa
nocranka 3a TeCTUpatrbe BO C/ly4aj Ha KAaHAUAATU KoM Ce KapakTepusupaar co
noce6HM OKOMHOCTK, CO LEN Ja ce 0BO3MOXM pa3yMHO npucnocobyBatbe u
[eKa, Bp3 0CHOBA Ha thakTuTe, He BMNO CTOpPeHO A0BONHO 3a Aia ce co3panat dep
YCNOBW BO KOM XanuTenoT 61 MOXeN Ha UCTO paMHULITE Aia Ce HaTpeBapyBa co
ApyruTe kaHamaatu. OpraHoT 3a elHAaKOB TPeTMaH M npenopayan Ha fpxasaTa
na hopmupa TUM 0 CTPYYHM NKLA, KOj NpeKy CTaHAapAu3MpaHa nocranka
Ke 6Gupe 3agonxeH Aa pasrnefysa ciy4yau Bo Kou uMa notpeba of pasymHu
npucnocobyBaksa, ¥ Toa BP3 OCHOBA Of4-CJlyyaj-f0-CNyya;j .

Mpumep: npen hpaHLyCKMUTE CYA0BK, IMLLE BO KONMYKA NOAHENO Xanba npoTus
MWUHUCTEPCTBOTO 3@ 0Opa3oBaHmMe 3aT0a WTO He BU0 Ha3HAYeHO HA KOHKPETHO
paboTtHo MecTo.>? AnnukauujaTa 3a pabota nogHeceHa ofi CTpaHa Ha XanuTenot
Ouna paHrpaHa Ha TPeTo MeCTo Ha ncTaTa Ha Kanamaartv. Kora npsute agajua
KaHAMAATV Of NncTata ro oabune noHyaeHoTo paboTHo MecTo, UCTOTO My Buno
MOHYAEHO HA YeTBPTMUOT KAHAUAAT, HAMECTO Ha Xanutenot. HamecTo T0a, Ha
Xanutenot My 6uno noHyaeHo paboTHO MecTo BO pyr oaAen kaae paboTHaTa
cpeaunHa Beke 6una npucnocobeHa 3a npuctan co Konuyka. ipxasara ja
onpasaana oBaa oAnyka co akToT leka MHBeCTUparbeTo CPpeacTea 3a fa ce
npucnocobat paboTHUTE NPOCTOPUM He 0JeN0 BO NPUAOT Ha jaBHUOT MHTEpeC.
CymoT yTBpAMN AeKa MUHUCTEPCTBOTO 3a 06pa3oBaHmMe He ja UCMOMHWUIO CBojaTa
LOMXHOCT 3@ pasyMHO nNpucnocobyBarbe 3a NMuaTa Co NOMNpPeYeHoCT, WTo He
MOXe [a Ce OnpaBaa Co PAKOBOLHM MPUYUHN.

51 OpraH 3a egHakos TpetMaH (Kunap), ped. 6p. A.K.I. 37/2008, 8 oktomspu 2008 rop. Pe3uMeTo Ha aHrnUcKu
ja3uk e pgoctanHo kaj European Network of Legal Experts on the Non-Discrimination Field, 8 jynu 2009 rog.,
‘European Anti-Discrimination Law Review’, ctp. 43.

52 YnpaBeH cyg Bo PyeH, Bouthellier v. Ministére de ['éeducation, npecyna 6p. 0500526-3, 24 jyun 2008 rog.
Pe3nMeTo Ha aHrMCKy ja3uk e foctanHo kaj European Network of Legal Experts on the Non-Discrimination
Field, 8 (July 2009), ‘European Anti-Discrimination Law Review’, cTp. 46.
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MoHekoral, TepMUHOT ,NoCebHN MepkKn” noapasdupa n cuTyauum Kage pasnuyHnoT
TpeTMaH cdaBopusmpa (HamecTo Aa CO3[1aBa HEMOBOMHOCTM 3a) MOeAVHLM Nopaau
HWBHaTa OCHOBA 3a 3awWwTuTa (Ha NnpuMep, Kora 3a efHO paboTHO MecTo ce M3bumpa
XeHa HaMecTo Max, TOKMy nopaau ¢GakToT geka e XeHa, a pabotogasayoT
CrpoBeflyBa NONUTUKA 3@ HAAMUHYBakbe Ha NPo6NeMOT CO HeJOBOMHA 3aCTaNeHOCT Ha
XeHuTe Mery BpaboTteHuTe). TepMuHONOrujaTa WTo Ce KOPUCTY 3@ Aia Ce ONWLLE BakBa
CuUTyauwja, e pasnuyHa v BKydyBa ,Mo3MTUBHA" Unu ,00paTHA” AUCKPUMUHALM]a,
JnpedepeHunjaneH TpeTMan”, ,MPUBPEMEHN CNeLujanHn Mepkn” unu ,admupmatneHa
akumja”.>® TokMy BaKBMOT Ha3MB e ofpa3 Ha npudakareTo Ha GakToT Aeka MepKaTa
“Ma KpaTKopoYHa dyHKLUMja M NpeTcTaByBa BOHPeHO cpencTo 3a 6bopba npoTtms
npefpacynuTte 3a NnoeAuHUM KoM 0BMYHO Ce MOANOXHM Ha AUCKPUMUHaLW]a,
Kako ¥ 3a AaBareTo NpuMep, CO LieN 4a ce MHCNMpUpaar ApyruTe KoM ja fenat Taa
KapakTepucTuKa.

JonywTreHocTa Ha NO3UTUBHWUTE MEPKM KOW OAAT BO NOM3a Ha rpynuTe BO HEMOBOJHA
CuTyalumja LONONHUTENHO Ce 3ajakHyBa NPeky HAaCOKWUTe [afleHWN Of CTPaHa Ha NoBeke
MOHWUTOPUHT Tena OAroBOPHM 3a TONKYBake Ha AOrOBOPUTE 3a HOBEKOBMTE NpaBa
Ha OH. OBue Tena HarnacyBaaT fieka TakBMTe Mepku, No cBojaTta npupopa, Tpeba aa
6upaT npuBpeMeHn 1 HUBHOTO BpeMeTpaere uim ondat Aa He bugat npofonxeHu
WAV NpoOWMpeHN NoBeKe Off OHa WITO Ce CMeTa 3a HYXHO 3a Aa Cce NMOMPaBu
KOHKpeTHaTa HeefHakBOCT.>* Cnopen KoMWTETOT 3a eNMMUHALMja Ha pacHaTa
BuckpuMuHaumja npu OH, 3a ga 6upat gonywTreHu, eAMHCTBEHATa Len Ha BakBUTe
mMepku Tpeba fa bupe enMMrHaLmMja Ha NOCTOjHUTE HEeHAaKBOCTM M NpeBeHLMja Ha
HeCpa3MepHOCT BO UAHMHA.>> KOMUTETOT 3a eMMMUHALM]a Ha AMCKPUMMUHALMjaTa BP3
xeHute npu OH obpa3noxu geka BakBuUTe ,BpeMeHM CNeLujanim Mepku” Moxar fa
BKJIy4at ,npedepeHumnjaneH TpeTMaH; TapreTMpaHo perpyTupame, BpaboTtyBate
W yHanpeayBarbe; HYMEpPUUKM Lenu noBp3aHn CO BPEMEHCKU PaMKK; U CUCTEMM

53 Ha npumep, KomuTeT 3a enMmuHaLumja Ha pacHata auckpumuHaumja npu OH, leHepanHa npenopaka 6p. 32:
3HayerbeTo M ondaToT Ha cneumjanHuTe Mepku Bo MefyHapofHaTa KOHBEHLMja 3a envMUHaLMja Ha cuTe
thopmu Ha pacHa AuckpUMmHaLmja, lokymeHT Ha OH CERD/C/GC/32, 24 centemBpu 2009 rog.; KomuTer 3a
€KOHOMCKM, COLMjanHm 1 KynTypHu npasa npwv OH, feHepaneH komeHTap 6p. 13: npaBoTo Ha 0bpa3oBaHue,
[okymeHT Ha OH E/C.12/1999/10, 8 nekemBpu 1999 rop.; KomuTeT 3a enMMmHaumja Ha [UCKpUMMHaLmMjaTa
BP3 XeHuTe npu OH, feHepanHa npenopaka 6p. 25: uneHot 4(1) op KoHBeHumjaTa (BpemeHu cneumnjantiu
mepku), lokymeHT Ha OH A/59/38/(SUPP), 18 mapt 2004 roa.; KomuTeT 3a YoBekoBuTe npasa npu OH,
leHepaneH komeHTap 6p 18:HepnckpummHaumja, flokymeHt Ha OH A/45/40(Vol. 1)(SU), 10 Hoemepu 1989
roa.; KomuTeT 3a envMmuHaumja Ha pacHata auckpumuHaumja npu OH, leHepanHa npenopaka 6p. 30 3a
AVCKPUMUHaLMjaTa BP3 LA KOU He ce ApxasjaHu, lokymeHT Ha OH HRI/GEN/1/Rev.7/Add.1, 4 maj 2005
rog.

54 |bid.

55 KomwuTeT 3a enMMWHaLMja Ha pacHaTa AuckpyvMuHauwja npy OH, feHepanHa npenopaka 6p. 32: 3HauereTo
1 ondaToT Ha creumjanHuTe MepkuTe Bo MeryHapoaHaTa KOHBEHLMja 3@ eNMMUHaLMja Ha cuTe opmuy Ha
pacHa aMckpuMmuHauwja, sokymeHT Ha OH CERT/C/GC/32, 24 centemspu 2009 roa,., naparpacm 21-26.
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Ha kBOTK.”>® Cnopep cyackata npakTuka Ha ECM, kojawTo ce pasrneaysa nogony,
Cpa3MepHOCTa Ha BaKBUTE MePKM e NpefMeT Ha CTPOro pasrnegysatbe.

06uYHO, cynoBUTE HE ja TpeTMpaaT AUCKPUMUHALM]jaTa WTO Ce ClydYyBa BO BaKOB
KOHTeKCT Kako nocebHa kaTeropuja Ha AUCKPUMUHALM|a, TYKY KaKo MCKNY4YOK
o[, 3abpaHata 3a guckpumuHauuja. Co gpyrv 360poBu, cynosuTe ro npudakaar
NOCTOEHETO Ha Pa3NNYeH TPeTMaH, Ho CMeTaaT [ieka Toj e onpaBAaH BO MHTEpeC Ha
Kopurupate ofpefeHa NpeTXoAHO-HacTaHaTa o6ecnpaBeHoCT, Kako, Ha npumMep,
HEe[0BOJIHATA 3aCTaneHOCT Ha OAPEeLEeHM rpyny Ha paboTHOTO MecTo.

MoBpeMeHo, fpXaBuTe ro yHanpeAyBaaT BaKBOTO ONpaBAyBate Ha pa3nuyHUoT
TpeTMaH. BakBaTa npakTuka Moxe fAa ce pa3bepe of Ba acnekTa: o4 acnekt
Ha KOPUCHUKOT, NOBONIHMOT TPETMaH Ce JaBa BP3 OCHOBA Ha 3aWTUTeHaTa
KapakTepucTuka, Bo cnopenba co Hekoj BO CiMyHa cuTyaumja. Of acnekT Ha XpTBaTa,
HEMOBONHMOT TPETMaH Ce A03BONYBa BP3 OCHOBA Ha haKToT Aeka Taa He nocefyea
3aWTuTeHa KapakTepuctmka. TUNUYHU NpUMepu 3a BakKBW CMTyaLUW BKNyYyBaaT
pe3epBupatbe paboTHM MecTa 3a XeHu Bo pabOTHM cpefiMHM Kaje AOMUHMpaaT
MaxwuTe, UK Nak pesepsuparse paboTHU MecTa 3a eTHUYKMTE MaNLMUHCTBA BO
ApXxaBHaTa cnyx6a, kako WTo e nonuuujaTa, co Len oBue cpeanHy nogobpo aa ro
0Apa3yBaat COCTABOT Ha OMWITECTBOTO. BakBUTE NPaKTUKM NMOHEKOrall ce HapekyBa
,00paTHa” AMCKpPMMUMHAaLM]a, 3aT0a LWTO Ce L03BONYBa AUCKPUMUHATOPCKM TpeTMaH
co uen pa ce aBopusnpa noefuHed, 3a koj 6u ce ouekysano ga fobue nomanky
NOBOMNEH TPETMaH BP3 OCHOBA Ha CoLMjanHMTe TPEHAOBM 0 MUHATOTO. MoHeKoraly,
Toa Ce HapekyBa ,MO3MTMBHA" akuuja OBuAEjKM NpeTcTaByBa KOHKPETHA akuuja
LITO Ce Npe3eMa Co Len Aa Ce HafMVHe Hekoja obecnpaBeHoCT O MUHATOTO NPeKy
NpoMOLMja Ha y4eCTBOTO Ha TpaAMLMoHanHo obecnpaseHuTe rpynu. Bo Taa cMucna,
akuujaTa ce 3acHoBa Ha JoOpoHamepHa Len, a He Ha Npeapacyam 3a KOHKPETHH

rpynu.

OBOj KOHLENT peTko ce jaByBa BO cyackaTa npaktuka Ha ECYM, nako gobusa cé
noroneMo 3Havyere BO KOHTEKCT Ha npaBoTo Ha EY, npu wto ECMN ognyyvysan no
npeameTu of, obnacta Ha BpaboTyBareTo. lNocebHUTE MepKK ce jaByBaaT Kako
OKOJIHOCTU KOW [,03BONyBaaT pasnuyeH TpeTMaH caMmu no cebe, kako BO pamMKuTe Ha
AMpeKTMBUTE 3a HeMCKPMMUHALMjA U CyAckaTa npakTuka Ha ECI, Taka n Bo pamkute
Ha cneuudUYHUTE OKOIHOCTY NOBP3aHU CO ,peanHMoT NPodecroHaneH ycnos”, oHaka
Kako LTOo ce pa3rnegysa nogony Bo Mornasje 2.6.4.1.

56 KomwuTeT 3a enMMMHaLMja Ha AMCKPUMMHaLMjaTa Bp3 XeHunTe npu OH, lfeHepanHa npenopaka 6p. 25: 4yneHot
1, craBoT 1 o KoHBeHuUmjaTa (BpemMeHu cneuujanHu mepku), fokyMeHT Ha OH A/59/38 (supp), 18 Mapt
2004 rop., naparpac 22.
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aBHUTe cnyyau Ha ECI wTo ce ofHecyBaaT Ha NocebHUTE MepKHK Ce jaBuja BO

KOHTEKCT Ha pojj0BaTa efIHaKBoCT, uMeHo Bo npeameTute Kalanke,”” Marschall®® n
Abrahamsson.>® 3aenHo, oBue npeameTyt rm fedMHMpaa rpaHMLMTe 3a CTEeNeHoT Ao
KOj ce npe3emaat nocebHM MepKkm €O Lien Aa Ce HafOMeCTM HEKOj HeMOBONEH TPeTMaH
Ofi MMHATOTO WTO BAWjaen BP3, BO KOHKPETHUTE NPeAMETH, Ha paboTHMYKMTE HU3
roguHure.

Mpumep: Bo npeaMetoT Kalanke, ECM 3a3eMan CTpor npucTan KoH J03BONyBateTo
npedepeHumnjaneH TpeTMaH 3a fa ce KOpUrMpa HelOBONHATa 3aCTaneHocCT
Ha XeHuTe Ha oapefeHn paboTHu MecTa. OBOj NpefMeT ce OfjHeCYyBa Ha
3aKOHO[AABCTBOTO YCBOEHO HA PErMOHAHO HMBO KOELTO NPOMnMLLYBa aBTOMATCKM
npuvopuTeT 3a KAHAMAATKUTE KOM annuuupaar 3a paboTHu MecTa unm 3a
yHanpepayBsame. Cekoral Kora KaHamMaaTuTe U KaHAMAATKUTE MMaaT eAHaKBU
kBanudukauum 3a pabota, 1 Kora ce cMeTa feka paboTHWYKUTe Ce HEAOBONHO
3acTaneHun BO TOj CEKTOP, NPeAHOCT UM Ce AaBa Ha kaHaupaTkute. Kora
paboTHUYKMTE He coYMHyBaaT bapeM NONOBMHA Of NepCcoHanoT Ha paboTHOTO
MecTo 3a koe cTaHyBa 360p, ce cMeTa Aeka NocToM He,OBOJIHA 3aCTaneHoCT.
Bo oBOj NnpeaMeT, efeH HeycneweH KaHAMAAT, r. KanaHke, ce noxanun npeg
HalMOHanHWUTe CyA0BM Aeka 6un AUCKPUMUHMPAH BP3 OCHOBA Ha NOJNOT.
HaunoHanHuTe cynoBu ro npocnegune npeametot fo ECM v og Hero nobapane
MUCNerbe fanu oBaa npecyaa e BO COMNAcHOCT Co YneHoT 2(4) op upekTusaTa
3a e[HaKoB TpeTMaH oA 1976 roanHa (NpeTxoaHWK Ha YneHoT 3 o AupekTvBaTa
3a pofloBa ejHaKBOCT, KOj Ce 0HecyBa Ha ,MO3UTUBHA akuuja”), kage cTou:
,OBaa AMpeKTMBa He TM UCKNy4yyBa MepKWUTe 3a NpoMoLMja Ha eAHaKBY
MOXHOCTM 3@ MaXWTe U 3a XeHWTe, 0CoBeHO NpeKy OTCTPaHyBake Ha NOCTOjHUTE
HeeAHaKBOCTY LITO BIKjaaT BP3 MOXHOCTUTE Ha XeHunTe."s0

ECMN HaBen paeka yneHot 2(4) e dopMynupaH co uen aa A03BOAU MePKU KOMLITO
,VaKo Ce HaBUAYyM ANCKPUMMUHATOPCKM, BCYLIHOCT Ce HAMEHETU a ' eNuMuHMpaar
WNK fla TM HamanaT peanHuTe NojaBu Ha HeeAHaKBOCT WTO MOXebu nocTojaTt BO
peanHoCTa Ha ONWTeCTBEHMOT XMBOT."®! CynoT npudatun geka npecyaarta ja

57
58
59

60
61

ECN, Kalanke v. Freie Hansestadt Bremen, npeamet C-450/93 [1995] ECRI-3051, 17 oktomspu 1995 rop,.
ECN, Marschall v. Land Nordrhein-Westfalen, npeamet C-409/95 [1997] ECR I-6363, 11 Hoemspu 1997 rop,.
ECN, Abrahamsson and Leif Anderson v. Elisabet Fogelqvist, npegmet C-407/98 [2000] ECR 1-5539, 6 jynu
2000 rop.

[vipektuBa 76/207/EE3 3a egHakoB TpetMaH, Cnyx6eH BecHuk 6p. L 39, 14.2.1976, ctp. 40.

Baksata thopmynavmja e WwMpoko npudateHa Bo Nnpeambynute Ha AUPEKTUBUTE 33 HEAUCKPUMUHALWM]A:
naparpad 21 og lnpekTvBata 3a poaoBsa egHakBocT (nocieHa KoHconuavpaxa sep3uja); naparpad 26 og
[vpekTBara 3a efHakBocT Npu BpabotyBarbeTo; naparpad 17 on ivpekTuBata 3a pacHa eHaKBOCT.
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noAApxana nerMTMMHaTa Len 3a envMMUHUPatbe Ha HeeHakBOCTMTE LITO NOCTOjaT Ha
pabotHoTo MecTo. COOABETHO HA TOA, MEPKMTE LUTO HA XXEHMTE UM AaBaaT KOHKPETHa
NpefHOCT Ha paboTHOTO MeCTo, BKNYYMTENHO U YHanpeLyBake, HA4YenHo ce cMeTaaTt
3a npudaTnMBK Cé foAeKa HUBHOTO BOBeJyBatbe MMa 3a Len Aa ja nonobpwu
CnocobHOCTa HA XEeHUTe Aa ce HAaTNpeBapyBaaT Ha Ma3apoT Ha TPYAOT Ha KOj He
MoCToM TakBa AMCKPUMMUHALM]A.

Cenak, ECI1 HaBen feka cekoj MCKNYYOK 0, NPaBOTO Ha eAHAKOB TpeTMaH Tpeba fa
6vae nspeuHo popmynupan. Toj yTBpAMA feka OHaMy KaJe WTO 0CNOPEHOTO NPaBuo
MM rapaHTupa Ha ,XeHuTe anconyteH u 6e3ycnoseH npuoputet fa buaat HazHauyeHw
WAKW yHanpeLeHu Ha oapesneHo paboTHO MecTo”, BCYWWHOCT NpeTcTaByBa Hecpa3mMepHa
MepKa 3a NOCTUIHYBakbe Ha LienTa 3a enMMrHaLMja Ha HeeJHakBoCTa BO BpCKa Co
NpaBoTo Ha efjHakoB TpeTMaH. CnefCcTBEHO, BO 0BOj Ciiyyaj npedepeHymjanimot
TpeTMaH He Moxe aa buge onpasgaH.

Cenak, NOAOLHeXHWTE NpeaMeTH Nnokaxarne feka nocebHuTe Mepku Moxart aa bugar
npucaTtnMeu oHaMy Kafie NPaBUNOTO He Hanara JaBakbe aBToMaTcku U GesycnoseH
npuopuTer.

Mpumep: npegmeToT Marschall ce ogHecyBa Ha 3aKOHOAABCTBO KOe Cnopea
CBOjaTa CyWTMHA e CIMYHO Ha 3aKOHOLABCTBOTO OCNOPEHO BO npeameToT Ka-
lanke. Cenak, ocnopeHoTo NpaBuIO NPONULWYBA AeKa XEHUTE CO ejHaKBM
kBanudukauuu Tpeba ga fobujat npMopuTeT ,0CBEH AOKONKY He NocTojaT
MPUYMHM NOBP3aHMW CO OAAeNeH KaHAWAAT KOU HaTeXHyBaaT BO HEroBa KopucT.”
I. Mapwan, YnjawTo annukaumja 3a paboTHo Mecto buna ogbmeHa Bo KopucT
Ha e4Ha NPOTUBKAHAWAATKA, ja OCNOPUN NEeranHocTa Ha oBa NPaBuNo Npea
HalUMOHaNHWTe Cy[0BM, KOU Nak npesMeToT ro npocneaune fo ECMN v nobapane
MUC/eHe 33 T0a Janu NpPaBmMioTo e BO COFNacHoCT co [lupekTuBaTa 3a efHaKoB
TpeTmaH. ECIN yTBpAUN Aeka NpaBuMio ofj BakBa NPUPOAA HE e HeCpa3MepHo
CO NeruTUMHaTa Uuen 3a eNMMUHMpatbe Ha HeeflHaKBOCTa Cé Jofeka ,BO
CeKoj MHAUBUAYANEH CNyyaj, UM rapaHTMpa Ha KaHAWAATUTE, KOU Ce eJHaKBO
KBanudurKyBaHM Kako 1 KaHAMAATKWTE, leKa HWBHaTa annvkauwuja 3a paboTHoTo
MecTo Ke Oupe 06jeKTMBHO OLEHEeTa, CO 3eMatkbe NPeABMUJ Ha CUTE KPUTEPUYMU
cneundmryHM 33 MHAUBWUAYANHUTE KAaHAWMAATY, U Ke UMa NOroNeM nNpuopuTeT
npej OHOj WITO Ce faBa Ha KAHAMAATKUTE, KOra e[eH UK NoBeKe of Tue
KpUTepUYyMU HaTeXHYBAAT BO KOPUCT Ha KaHauaatoT”. OTTyka, AnckpeLumjaTa koja
e BrpajieHa Bo NpaBunoTo, CpevyBa NpuopuTeToT ia buae anconyTeH U ce cMeTa
3@ Cpa3MepHa o NOCTUrHYBaHETO Ha LieNnTa 3a HaIMYHYBaHe Ha HeeHaKBOCTa
Ha paboTHOTO MecTo.
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Mpumep: npegMeToT Abrahamsson ce ofHecyBa Ha BanMAHOCTA Ha WBEACKOTO
3aKOHOJaBCTBO M UCTMUOT cnara Bo obnacTta Mery 06e3ycioBHUOT NPUOPUTET Ha
npasunoto og npeamMetot Kalanke n guckpeuunjata og npeameToT Marschall.
Cnopep yTBPAEHOTO NPaBMIO €€H KaHAMAAT Of HEOBOJIHO 3acTaneH non
KOj MMa JOBONHO KBanudukaumm 3a Aa ja M3BplyBsa paboTata Tpeba aa nobue
npuopmTeT, OCBEH AOKONKY ,pa3nukaTta Bo KBanudukauumuTe Ha KaHampaTuTe
e TOMKY rofeMa LWTo TakBUOT NpuopuTeT 6u JOBen [0 HapylwyBake Ha
KpUTEpPMYMOT 33 00jeKTUBHOCT NpU MMeHyBatbe Ha paboTHo mecTo.” ECM oanyymn
[eKa BO CYWTUHA 3aKOHOT aBTOMATCKM UM AaBa NPMOPMUTET Ha KaHAMAATUTe
o[, HeLOBOJIHO 3acTaneHunoT non. MakToT Aeka ogpenbarta cnpevyBa BakBo
LaBatbe NMPUOPUTET CaMO BO CNyyaj Kaje NOCTOM 3HAYUTENHA pa3nuka Bo
KkBanudukauuute He e JOBOJIEH 3@ Aa CNpeYu NpPaBUNOTo Aa npoussege
HecpasMepHU edekTy.

OBue npeaMeTy ro Harnacysaart GakToT geka, reHepanto, ECM e BHMMaTeneH Bo
CBOjOT MPUCTanN Kora A03BONyBa NoCeOHMTE MEPKM Aa MMaaT NorosieMa npeaHocT
oL, NpUHUMNOT Ha npaseaHocT. ECM fo3BoNnyBa HaLMOHaNHMTe NpaBuna aa ce
noABeaat noj oTcTankara o 4neHoT 2(4) caMo Bo OrpaHMYeHn OKONHOCTK, M Toa Kora
noceGHMTE MepPKU He Cce BE3YCNIOBHM U ancoNyTHU.

Kora ce cooyeHu co npawatse WTo Ce 04HeCyBa Ha nocebHMTe Mepku cnopej
LVPeKTMBUTE 3a HeAUCKpUMMUHaLKja Ha EY, npakTuyapuTe Tpeba fa nocseTat
nocebHO BHMMaHMe Ha ,akuMjaTa” WTo Ce npe3ema co uen aa ce hasopusmpa
oApefeHa rpyna nuua. Cnopea cyackaTa npakTtuka Ha ECM napeHa norope, cocema e
jacHo peka nocebHUTE MepKU ce Npe3emaaT caMmo Bo KpajHu cnyyau. [lokonky paboTat
Ha NpefLMeT Koj BKy4yBa noceGHM MepKu, NpakTU4apuTe u cyackute cnyxobenu
nvua Mopa Aa rapaHTupaat Aeka cuTe KaHAMAaTV KouwwTo Gune 3eMeHn NpeaBua
3a paboTHOTO MecTo 0f CTpaHa Ha paboToAaBayvOT, BKIYYUTENHO U OHUE KaHAMAATU
KOW He Ce Len Ha nocebHuTe Mepku, bune oueHeT Ha 06jeKTUBEH U dep HauuH.
NoceGHMTE MepkM MOXAT fja Ce KOPUCTAT CaMo Kora npeky 06jeKTUBHO OLleHyBatbe
6uno yTBpAeHo feka noseke KaHAWAATW, Mery KOU M NOELUHUM Of fafeHaTa LenHa
rpyna, ce efHakBo cnocobHu a ro u3splysaaT cnobopHoTo paboTHo MecTto. Camo
BO TakBW OKOMHOCTU, NPUNaJHUK Ha HeKoja LiefHa rpyna, kojawTo e n3bpaHa nopaam
NpeTXofHa UCTOPUCKA AMCKPUMUHALMja Ha paboTHOTO MecTo, MoXe Aa Aobue
npefHOCT Npy BpaboTyBarbeTo/yHanpeayBareTo Npef, NoeAMHEL, KOj He e NpUnagHuK
Ha LenHata rpyna.
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npeameTy.

Mpumep: Bo npegmetot Wintersberger v. Austria,®? ECYMN ognyuyysan 3a
[OMyWTeHOCTa Ha xanbata. XanuTtenor, Koj e nvLe co NnonpevyeHocT, obun
oTnywTeH of paboTHOTO MeCTo 0f CTpaHa Ha ApxasaTa. Cnopef HaLWOHANHOTO
npaBo, MMLAaTa Co MONPEYEHOCT MMaaT nocebHa 3alTMTa Off OTNyLWTake Of
paboTa co Toa WTO Npea HUBHOTO OTNYywWTakbe Tpeba Aa ce fobue npeTxoaHo
onobpenune of nocebeH komuTeT. Bo cnyyajoT kafe paboTofaBayoT He e CBeCeH
3a nonpeyeHocTa, oBa of00peHune Moxe fa ce uspage petpoaktusHo. Kora
cTaHyBa 360p 3a oTnylwTake Ha N1ua 6e3 nonpeyeHocT, HeMa noTpeba 3a Takeo
onobpeHue. Xannutenot HaBen jeka MOXHOCTa 3a PETPOAKTUBHO U3 aBakbe Ha
opobpeHneTo NOCTOM CaMo BO CJyyaj Ha LA CO NOMPEYEHOCT, HO HE U BO CITYYaj
Ha nuua 6e3 nonpeyeHoCT, NpPeTcTaByBa AMCKpUMUHaUMja. ECUI yTBpAun aeka,
BO CyLITMHA, ogpenbaTta nocTom o Len fa rv 3alTUTV IvuaTa co NonpevyeHocT 1
OTTyKa Taa e onpasfjaHa kako npumep 3a obpaTtHa guckpumuHaumja. CnefcTBeHo,
xanbaTta He buna fonywTeHa.

KnyyHu noeHtun

e [InckpMMuMHauujaTa onuwyBsa cuTyaumja kaje efieH noefnHel, Ha HeKakoB Ha4yuH e
CTaBeH BO HenoBosHa nonox6a nopaam ,3aluTMTeHa KapakTepucTuka”.

e [ucKkpMMMHALMjaTa MMa Pa3NMUYHM 0ONMUK: AUPEKTHA AUCKPUMMUHALM]a,
WHAMPEKTHA AUCKPUMMUHALM|A, BOSHEMUPYBathe U NOBUKYBaHe U NOTTUKHYBaHhe
OMCKpPUMUHALW]a.

*  [lupekTHaTa AUCKPMMUHALM]a ja KapaKTepu3npa NOCTOEHETO Ha Pa3NNyeH TpeTMaH,
OAHOCHO, MOPa [ Ce MOKaXe feka HaBoJHaTa XpTBa buna TpeTMpaHa Ha HenoBoNeH
Ha4YMH BP3 OCHOBA Ha MocefyBatbe KApakTEPUCTMKA KOjLITO cnara Bo kaTeropujata
.OCHOBA 3a 3awWTnTa”.

*  HenoBonHWOT TpeTMaH ce yTBpAyBa npeky cnopepba nomery HaBogHaTa XpTBa
APYro n1ue BO CIVYHA CUTyaLMja Koe He ja noceayBa 3aluTUTeHaTa KapakTepucruka.

. MoXHO e ,0CHOBaTa 3a 3awWTuTa” Aa He Ouae M3peyHa NPUYMHA 33 Pa3NIMYHUOT
TpeTMaH. [loBONHO e u3peyHaTa NpU4MHa fia He MOXe Aa ce o4 Jenu of, ,0CHOBaTa 3a
3awTumTa ”.

* ECMN v HauMoHanHute CyAOBU IO UMaat ananTeHo KOHLUENTOT Ha aCOLl,VIjaTI/IBHa
ﬂ.I/ICKpVIMI/IHaLl,I/Ija, cnopep KOj e[leH noeguHey ce TpeTMpa Ha HENOBOJIEH HAa4YUH

62

ECY, Wintersberger v. Austria (npujatencka cnorop6a) (6p. 57448/00), 5 despyapu 2004 rop.
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nopajn HeroBaTa NOBP3aHOCT CO APYr NOefUHeL, KOj NoceyBa ,3alTUTEHA
KapakTtepucrmka“.

* Bo3HemupyBameTo, MAaKO BO pamMkuTe Ha NpaBoTo Ha EY ce TpeTupa kako
nocebHO KPUBMUYHO fieNo, NpeTcTaByBa KOHKPeTHa MaHMdecTalumja Ha AMpeKkTHa
LMCKPUMUHaLM]a.

*  VHpupekTHaTa AMCKPUMUHALM]a ja KapaKkTepu3mpa pasnuyHo BiujaHue unm edexr,
OLHOCHO BO TaKOB Clyyaj MOpa Aa Ce NoKaxe Aieka NopajM HeKoja oAnyka efHa rpyna
€ CTaBeHa BO HeMoBOJIHa CMTyalmja Bo cnopenba co rpyna-koMnaparop.

»  [lokaxyBareTO MHAMPEKTHA AMCKPUMUHALM]ja Ha MOeAUHeLOT Hanara fa 0besbeau
[0Ka3u fieka, Kako rpyna, OHu1e KoM ja fenaTt HeroBaTa 3allTUTeHa KapakTepucTmka,
noAnexart Ha pa3nuyHu edekT MM BAUjaHuja Bo cnopenba co oHWe KoM He ja
nocefyBaat Taa KapaKTepucTuKa.

e 3a parapaHTupaat efHaKBO yXMBate Ha NpaBaTa, Bnagute, pabotopasauute
W paBaTenuTe Ha ycnyru Tpeba fa npesemat nocebHM UM cneunjanHun Mepku
3a npucnocobyBarbe Ha HUBHWUTE NPaBMNa M NPAKTUKMU KOH INLATA CO Pa3NnyHM
KapaKTepucTuKu.

1

0 Moxe fa ce cmeTa geka nommute ,nocebHM Mepkn” n ,cneunduyiHn mepku’
noapasbupaat HafMUHYBakE Ha Hekoja 0becnpaBeHOCT O MMHATOTO Ha Koja bune
M3NOXEeHW nnuaTta Kon noceayBaar HeKoja 3alTUTeHa KapakTepuctuka. Kora toa ce
CMeTa 3a Cpa3MepHo, BaKBOTO TONKYBakbe MOXe [ia NpeTcTaByBa OnpasayBare 3a
LMCKpUMUHaLMjaTa.

2.6. OkonHoCtK KOW [,03BONYBAAT HernoBoseH
TpeTMaH cropes eBponckoTo Npaso 3a
HeAUCKPUMMHALM]A

2.6.1. Bosep

Bo KOHKPEeTHWM OKONHOCTH, CYyA0BMTE O NpudakaaT NOCTOEHETO HA pa3NnyeH
TpeTMaH, HO cMeTaaT Aeka Toj e npudartnus. MpasoTo Ha EY nMa nounHakos npuopg
KOH OKOJIHOCTWTE KOU [103BONyBaaT HEMOBOMNEH TpeTMaH Bo cnopefiba co NpMoAoT Ha
ECYIN. Cenak, BO CyWwITUHA, OBUE NPUOAY CE MHOTY CIINYHM.

Bo pamkmTe Ha eBpONCKOTO NPaBo 3@ HEAMCKPUMUHALM]A, TAKBUTE OKOMHOCTU MOXe
na buaat hopMynmMpaHy Ha NOOMLWT UK NOOTrpaHMyeH HaumH. Mpuctanot Ha ECYM e
Aa pabotu co onwTo GopMyNnMpaHu OKOMHOCTM Kako BO KOHTEKCT Ha IMPEKTHATa, Taka
¥ BO KOHTEKCT Ha MHAMPEeKTHaTa ANCKpUMMHaLmja. CnpoTUBHO Ha Toa, NpaBoTo Ha EY
MPONMWILYBA CAMO KOHKPETHM OrpaHNYeHn OKONHOCTM KOW A03BONyBAaaT HEMNOBONEH
TpeTMaH v Toa BO BPCKa CO AMPEKTHATa AUCKPMMUHALM|A, M ONLWTW OKOMHOCTY WTO
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ce NPUMEHNMBM CaMO BO KOHTEKCT Ha MHAMPEKTHaTa AuckpumMmuHaumja. Co gpyru
360poBK, cnoped AMPEKTUBUTE 3@ HEAUCKPUMUHALM]A, AMPEKTHA ANCKPUMUHALMjA
MOXe [ia Ce onpaBAa camo Toraw Kora ce paboTy 3a NoCTUrHyBakbe Ha 0 pPeAeHM Lenu
KOWLLTO Ce M3PEeYHO HaBELeHW BO TUE AUPEKTUBM.

CneundmnyHMTe OKONHOCTM KO [O3BOJyBaaT HEMOBONEH TPETMAH HaBefeHW BO
OUPEKTUBMUTE 3@ HeJUCKPUMMUHALMja MOXe la BupaT CTaBeHM BO MOWKUPOKMOT
KOHTEKCT Ha OMNWTUTe OKOAHOCTU KOMWTO rv npu3Hasa ECHI 1 Tne ce KOH3NCTEHTHM
CO HAYMHOT Ha KOj Ce MpMMeHYBaaT ONWTUTE OKONHOCTU BO CyACKaTa NpakTuKa.
BcywHoCT, cnopef AMpeKTMBUTE 3@ HeAUCKPUMUHALM]A, CNeLn@UYHUTE OKONHOCTM
npetcTaByBaaT cneunduyHa MaHmdecTaumja Ha ONWTUTE OKONHOCTU KOUWTO
(hyHKUMOHMpPaAT BO paMKu1Te Ha U ce npucnocobeHu 3a obnacta Ha BpaboTyBarbeTo.

2.6.2. HenpumeHNMBOCT HA ONWITUTE OKOJIHOCTU KOU
[,03BOJ1yBaaT HeMoBoJieH TpeTMaH

Kako wTo Beke Gewe 3abenexaro, cnopen EKYM onwTy 0KONHOCTM Ce MOXHM BO
OHOC Ha AMPEKTHaTa, HO U Ha UHAMPeKTHaTa AUCKPUMUHAUMja, [OAEKA cope],
npaBoTo Ha EY, Tue ce npvMeHyBaaT caMo BO CJ1y4aj Ha MHAMPEKTHA AUCKPUMMHALM]A.
Cnopepg ECHIT:

++PA3NNKATA BO TPETMAHOT HA IALIA BO PENEBAHTHO CANYHY CUTYALIWN. ..
npeTCcTaByBa AUCKPUMMHALMIA OKONKY MCTUOT TPETMAH He MoXe 06jeKTUBHO
1 pasyMHo [1a Ce ONPABAG; o Apyry 360poBu, IOKONKY He ce paboTy

30 NOCTUrHYBAHE HA NerUTUMHA Len U JOKOSKY He MOCTOM pasyMHa
nponopuUMoHANHoCT Mery ynotpebenunTe cpecTsa 1 Lenta wro Tpeba aa ce
nocturye.”s

CnuyHa cdhopmMynaumja ce KOpUCTU U BO AUPEKTUBUTE
3a HeauCKpUMMMHaumMja Ha EY, HO BO olHOC Ha 3a Aa ce onpaBAa pasMYHNUOT TPETMAH,
VHAWPEKTHaTa ANCKPUMMHALM]A. [InpekTMBaTa 3a [l e

paCHa e[lHaKBOCT HaBEH.yBa: * 0CrnopeHOoTOo NPaBwUiIo UK NPakKTUKa
MMa NernTumMHa uen, n
» UHAWPEeKTHa ,CMCKPMMMHCILM]O ce CMeTa aeka ce cpepacTsaTa 0abpaHy 3a
cjly4nna Kora egHa Hasugym HeytpanHa o,qpe,qﬁa, MOCTUTHYBaH-€ Ha Taa Len (Te.,
Kputepuym nnm npakTuka riu Ctaea Bo ogpeneHa MepkaTa LWTO AoBea A0 pa3nnyeH
HenoBoJHA ﬂOBML(MjCl nmuara og pasnnyHo TPETMaH) ce CpasMepHM 1 HYXHM 3a

pAcHo unm eTHUYKO noTeksio, Bo cnopesba co MOETAIRAERE(E () (LEE,
[ipyruTe n1La, 0CBeH JOKONKY Taa ogpesba,

63 ECYN, Burden v. UK [ronem cynckw coset] (6p. 13378/05), 29 anpun 2008 rop., naparpac 60.
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KpuTepuyM UM npakTuka He Moxe 06jeKTMBHO Aa ce
3a pa ce YTBPAW AanK pasnuyH1oT onpasfa co neruTMMHa Len, 1 JOKoNKY CpeacTaara

TpeTMaH e cpasmepeH, CynoT Tpeba 30 MOCTUTHYBAkbE HA TAA LieN He Ce COOABETHU U
[,a MMa [OBOJIHO A0Ka3u AeKa:

HYXHM,"54

* He MoCToM ApYro CPefcTBo CO Koe
bu ce nocturnana ucrara uen, Cnopep hopMynauunTe wto ru kopuctat ECYM u
a 6u pesynTupano Bo noMasno .
HapyLLYBakbe Ha NPABOTO Ha OHMe fafeHN BO ANPEKTUBUTE 3a HEAUCKPUMUHALK]],
e[lHaKoB TPeTMaH. Conpyrm BO CTpOra cMucna Ha 360pOT TWne He npeTcTaByBaat
360poBw, HenosonHata cuTyaumja OKONHOCTW KOW [,03BONYBaaT AUCKPUMUHALM]A KAKO
wro 6vna npeanseukata rpeba Takea, TyKy onpaBfyBare Ha pa3MYHUOT TPETMaH,
Aa NPeTcTaByBa HajManoTo MOXHO 6
HUBO Ha WTeTa NoTpeBHO 3a 4a ce LUITO OHEBO3MOXYBaA yTBpp,yl?aH:e Ha dakToT ganu buna
NOCTUTHEe CaKaHaTa uen, n HanpaBeHa AUCKPUMUHaUWK]a. CEI'IaK, BO CYWTWHaA, ako

uenta wro Tpeba ia ce NocTUrHe e He BO (hopMa, CyAOBWTE M TPETMPAAT Npawarara
FLOBOJIHO BaXHa 3a ia ro onpasja MOBpP3aHM CO ONpaBAyBathe KAako OKONHOCTM KOU
(OB OLICIEIPYILYEC R [03BONYBaaT AUCKPUMMHALM]a.

Mpumep: ECMN papne aetanHo objacHyBate Ha uAaejaTa 3a 06jeKTUBHO
onpasfgysatse Bo npeametort Bilka-Kaufhaus GmbH v. Weber Von Hartz.%° Bo 0Bo)j
npeameT, BpaboTeHUTe co ckpaTeHo paboTHO BpeMe Kou Bune ncknyyeHu og,
MeH3UcknoT GOoHA Ha bunka (cTokoBHa KyKa) ce noxanune geka TaKBUOT YMH
NpeTcTaByBa UHAUPEKTHA AMCKPUMUHALM]a NPOTUB XeHuTe, buaejkv Hajronem
nen o BpaboteHuTte co ckpaTteHo paboTHo Bpeme Gune xeHu. ECMN ognyumn
[eKka TakBaTa ofnyka Ha pabotofgaBayoT 6M npeTcTaByBana UHAMPEKTHA
AUCKPUMMHaLMja, OCBEH JOKONKY pa3nmkaTa BO YXMBaeTO Ha NpasaTa 3a
MEH3KUCKO OCUTypyBakbe MOXe Aa ce onpasaa. 3a Taa fa buae onpasaaHa, Tpeba
[.a Ce Nnokaxe fieka: ,MepKkuTe WTo rv u3bpana bunka coofBETCTBYBaAT Ha HEKOja
peanHa notpeba Ha dbmpmMarta, ce COOABETHM BO NOrNeL Ha NOCTUTHYBake Ha
ofpefieHu Lenu, u ce CMeTaaT 3a Hy>HW BO Taa Hacoka.”

bunka TBpAena aeka uenta 3af pasfnMyHMOT TPETMaHoT 6uno obecxpabpysatse
Ha paboTa co ckpaTeHo paboTHO BpeMe U cTUMynupare Ha paboTa co NonHo
paboTHO BpeMe o NpMyYMHa WTo paboTHULMTE CO ckpaTeHo paboTHo Bpeme
npeteHaupane fa ogbusaat paborta Bo HOKHM CMeHU U BO caboTu, Co WTO
thmpmaTa umana Tewkotun Bo obesbeayBareTo foBoneH 6poj BpaboTenn. ECT
YyTBpPAUN ieka oBa Moxe Aa buge nerntumua uen. Cenak, Toj He 0rOBOpPUN Ha

64 YneHot 2(2)(6) on ImpekTnBaTa 3a pacHa ejHaKBOCT; uneHot 2(2)(0) og OupekT1BaTa 3a efHaKBOCT Npy
BpaboTyBatbeTo; YneHot 2(6) of [IupekTBaTa 3a POAOBO-pPaMHONPABEH NPUCTan A0 CTOKU U YCTYTy; YneHoT
2(1)(6) op ImpekTvBaTta 3a pogoBa eAHAKBOCT (MOCieaHa KOHCONMAMPaHa Bep3uja).

65 ECN, Bilka-Kaufhaus GmbH v. Weber von Hartz, npegmet 170/84 [1986] ECR I-1607, 13 maj 1986 rop.
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npawareTo fanu UCKNyYyBareTo Ha paboTHULMTe co ckpaTeHo paboTHO
BpeMe 0f, NeH3MCKMOT OHA e Cpa3MepHO CO NOCTUTHYBaHeTO Ha Taa Len.
YcnoBoT cnopep koj npe3eMeHnTe Mepku Tpeba fa bmaat ,HyxXHn" nogpaszbupa
nokaxyBarbe [leka He NOCTOM pa3yMHO anTepHaTUBHO CPeACTBO KoewTo 6u
Nnpeaun3BMKano NoMano HapyLyBare Ha Ha4enoTo Ha elHakoB TpeTMaH. OTTyka,
ECIM My 0CTaBMN Ha HALMOHANHWOT CYA fia Fo NPMMEHU NPaBoTo BP3 OCHOBA Ha
thakTTe of NpeaMeToT.

2.6.3. [lprmeHa Ha onwTMUTE OKOMHOCTU KOU
A,03B0OJ1yBaaT HENOBONEH TPeTMaH

Bo koHTeKkcT Ha BpaboTyBateTo, ECM He e CKNOH KOH Npudakare Ha pa3nuyHmuoT
TpeTMaH Koj ce fONIXMN Ha MeHaLIepPCKu OLNYKM NOBP3aHN CO EKOHOMCKMUTE TPUXMU
Ha paboTofaBauuTe, U e HaKJIOHET KOH npudakarbe Ha pasNMYyHUOT TPETMaH LITO
Ce A0JIXM Ha MOLWMPOKMN ONWTECTBEHM LeNun 1 LLenn noBp3aHn Co NoOAnTMKaTa 3a
BpaboTyBatbe KOMWTO MMaaT hUCKanHM MMNAUKaLMK. Bo npegmeTute nosp3aHu
co BTopoTo rnegumwTe, ECM um faBa Ha gpXaBuTe WUPOK NPOCTOP 33 ANCKPELMOoHa
oueHka. Bo koHTekcT Ha EKYTT, nomanky e BepojaTHo aeka ECHI Ke ,o3BONAM pa3nuyeH
TpeTMaH BO OHOC Ha NMpallara 3a KoM ce CMeTa [leKa nexaT BO 0CHOBATa Ha JIM4HOTO
LOCTOMHCTBO, KaKo WTO Ce AMCKPUMMHALMja BP3 OCHOBA Ha pacaTta Win eTHUYKOTO
noTekno, AOMOT, NPUBATHUOT U CEMEJHNOT XMBOT, @ MOrojieMa e BepojaTHOCTa Aeka
TOj Ke npudaTtn pasnumyeH TpeTMaH Kora Toa e NoBP3aHOo CO NOLMPOKM acnekTu
Ha couwmjanHaTta nonuTnka, ocobeHo kora Tve uMaaT puckanHu umnaukaumu. Mpu
YyTBpPAYBakEeTO AaNM pa3nnMyHMOT TpeTMaH e onpasgaH, ECYI ro kopuctu TepMmHOT
,MPOCTOP 3a ANCKPELMOHa OLeHKa", LWTO Ce ofHecyBa Ha cdepaTta Ha AucKkpeuuja Ha
Lpxasarta. Bo cnyyaw kora ce cmeTa fieka oBoj npocTop e ,TeceH”, ECHIN npumeHyBa
MOBMCOK CTENEH Ha HaA30p.

2.6.4. Cneuundmny4HM OKONHOCTM KOU J0O3BONYBaat
HernoBoJIeH TpeTMaH crnopep npasoTo Ha EY

Kako wTo 6ewe HaBefeHO NPeTXOLHO, BO paMKUTe Ha AUPEKTUBUTE 3a
HeAUCKPMMUHALM]ja NOCTOM KOHKPeTeH NakeT Ha cneunduyHn OKONTHOCTM KOU
L03BONYBaaT BO AAfEHM CMTyaLMu pa3NnUYHMOT TpeTMaH Aa ce onpasaa. Bo cute
LOMPEKTUBM NOCTOM ,0KOMHOCT KOja Ce 0fjHecyBa Ha peaneH npodecroHaneH ycnos”
(ocBeH Bo lupekTnBaTa 3a po0BO-paMHONPABEH NpUCTan JO CTOKW U YCIYru, Co
ornep Ha Toa ileka OBaa JMpeKTMBa He Ce OfHeCyBa Ha BpaboTyBameTo); 0BOj yC/I0B
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“M [03BONYBa Ha paboTofaBadnTe Aa npaeat pa3nuka noMery noeguHUuUTe Nopaam
HeKoja OCHOBA 3a 3alITUTa, U TOA BO CNy4aj KOra 0CHOBATa MMa HepasjienHa Bpcka
co cnocobHOCTa 3a M3BPLIYBathe HA KOHKpeTHaTa paboTta unu co Keanuukaumnte
noTpebHuN 3a KOHKPeTHOTO paboTHo MecTo.%® [lpyrute ABe OKONHOCTY Ce AafeHu
camo Bo [lupekTueaTa 3a ejHaKBOCT nNpn BpaboTyBareTo: NpBoO, 4ONYIWTEHOCTa
Ha AMCKPUMUHALM]a BP3 OCHOBA Ha penurujata Unu yeepysareTo BO Clyyaun
kage paboTofasaunTe ce Bepcku opranmsauum;®’ BTopo, AONyWTEHOCTA Ha
OMCKPUMUHALLM]a BP3 OCHOBA Ha BO3PacTa, HO CamMO BO KOHKPEeTHM OKONHOCTK.®8
Osoj ctpor npuctan wrto ECMN ro npuMeHyBa Npu TONKYBareTo Ha OKONHOCTUATE KOW
[03BONyBaaT pa3nuyeH TpeTMaH Cyrepupa ieka cute MCKNyHoLm ce TONKyBaaT Bo
MHOFY TeCHa CMUCNA, CO OFNef, Ha aKLeHTOT WTO e CTaBeH Ha BaXHOCTa Ha npasaTa
KOMLUTO r'M CO3/1aBa NpasoTo Ha EY 3a noeguHumre.®?

2.6.4.1. PeaneH npoctecnoHaneH ycnos

Cnopep AMpeKTUBUTE 3@ HEAUCKPUMUHALLM]A, KOTa Ce CNpaByBaaT Co Nnpalwatba 0f
obnacta Ha BpaboTyBatbeTo:

LJpXasute-uneHku Moxe 4a cMeTaar 4eka pasnmkara Bo TDeTMAHOT LWTO ce
30CHOBA HA KAPAKTEPUCTMKA MOBP3AHA CO [0CHOBA 3 3aLUTUTA] He NpeTcTasyBa
ANCKPUMUHAYUMja, NPY WTO NOPAAM NPUPOAATA HA KOHKPETHUTE NPOhecuoHaHm
AKTUBHOCTM MM KOHTEKCTOT BO KOj TWe Ce U3BPLIYBAAT, TAKBATA KAPAKTEPUCTUKA
MpeTCTaByBa peaneH v 0fNyHyBayky NpodecoHaneH ycnos, Ho Camo JOKOKY
LenTa e IeruTMMHA U YCII0BOT e cpasmepeH.

OBaa OKOMHOCT UM [03BONYyBa Ha paboTopaBaunTe fa npaBaT pas3nuka Mery
noeAMHLUTE BP3 OCHOBA Ha 3alUTUTeHaTa KapakTepUCTMKa, U Toa BO CNyyaj Kora
Taa KapakTepucTMKa e AMPeKTHO NOBP3aHa CO COOABETHOCTA UK cnocobHocTa 3a
M3BpLLYBakbe Ha [LOMMKHOCTMTE LUTO F'M Hanara KOHKPeTHOTO paboTHo mMecTo.

Beke nocTojat ogpefeHun npodecmm 3a KoM e yTBPAEHO AeKa ce nofBeayBaaT noj,
WCKNYYOKOT 3a peaneH npodecroHaneH ycnos: Bo npeametot Commission v. Germany
ECN, noBMKyBajKu ce Ha UCTpaxyBakeTo CNPOBeAEHO 0 cTpaHa Ha KomucujaTa 3a

66 UYneHor 14(2) op AupekTiBaTa 3a pPOA0OBA €4HAKBOCT (NoCejHa KOHCONUANPaHa Bep3wja); YneHoT 4 o
[vpektuBara 3a pacHa enHakeocT; uneHot 4(1) og upektusara 3a eaHaKBoOCT Npu BpaboTyBarbeTo.

67 YneHot 4(2) op ivpekTuBara 3a eAHaKBOCT Npu BpaboTyBakbeTo.

68 YneHot 6 og IMpekTvBaTa 3a eAHaKBOCT Npu BpaboTyBatbeTo.

69 Buaw: ECI, Johnston v. Chief Constable of the Royal Ulster Constabulary, npeamet 222/84 [1986] ECR 1651,
15 maj1986 roa., naparpad 36.

70 YneHort 14(2) og OvpekTvBarta 3a pogoBa eaHakBocT (MocieaHa KOHCoONMAMpaHa Bep3uja); YneHor 4 og
[mpekTuBara 3a pacHa egHakeocT; uneHot 4(1) on IupekTuBara 3a efHakBOCT Npu BpaboTyBarseTo.



KaTeropvwl M OKOJTHOCTM KOU [03BONyBaat ,D,VICKpI/IMVIHaLl,Mja

onaroT Ha MCKNTY4OKOT BO BPCKA CO AMCKPUMMHALIM]ATa BP3 OCHOBA Ha NOJOT, HaBen
oapefeHun npothecny BO YUUILTO PaMKM NOCTOM rofleMa BepojaTHOCT 3a NpuUMeHa
Ha oBaa okonHoct.”! Moce6HO BHMMaHMe BMNO faaeHo Ha npodecumTe NoOBpP3aHm
CO YMETHOCTa KOULITO MOXAT A4d Hanoxart noeguHumMTe 4a NoceayBaaT KOHKPETHU
0CO6MHM BO POPMA HA CYLITUHCKM KAaPaKTEPUCTUKM, KAKO LWTO e Bapareto XeHCKu
BOKan KOj Ce BK/OMyBa BO 0ApefeH CTu Ha n3seaba, notpebara 3a Mnag aktep Komy
Ke My ce J0[eNnn KOHKPEeTHa ynora Bo npeTcTasara, pusnyku-cnocobeH noeamHel
3a TaHL, UM MaXW M XEHU Kou ce NnoTpebHU 3a oapeseHn BUAOBU MAaHEKEHCTBO
BO MoaaTa. Cenak, oBaa ofiyka He npeTcTaByBa ooup 3a obe3beayBatbe MCLPMHA
nncTa Ha npotecnn Kaae ce 403BONYBA BaKBATa OKOMHOCT. [lpyru npuMepu MoxXe Aa
BKNy4aT BpaboTyBarbe Ha NoeAMHeLl, CO KUHECKO NOTeKNO 3a Aa paboTu BO KMHECKM
pecTopa, Co Len 4a Ce OAPXM aBTEHTUYHOCTA Ha PECTOPAHOT, MK BpaboTyBatbe Ha
XeHW BO PUTHEC KNyDOBM HAMEHETH CaMO 33 XEHU.

Mpumep: Bo npegmetoT Commission v. France, ECI yTBpAMN feka BO HeKOU
OKOJIHOCTU He Ce CMeTa 3a He3aKOHCKM Kora paboTHM MecTa BO Ka3HEHO-
MOMNPaBHM MHCTUTYLMK 338 MaXW Ce pe3epBMpaaT Camo 3a MaLKN KaHANAATH, NI
KOra MCTOTO Ce MPaBu 3a XeHCKM KaHANAATM BO CNy4aj Ha Ka3HeHO-NoNpaBHu
MHCTUTYLMM 33 XeHW.”2 Cenak, 0BOj MCKIY4OK MOXE 1a Ce KOPMCTK CaMo 3a
paboTHM MecTa WTo BKJy4yBaaT aKTMBHOCTM Kafie NPMNafHOCTa Ha ofpeseH non
€ peneBaHTHa 3a M3BpLUIYyBatbe Ha LONXXHOCTUTE. Bo 0BOj npepMeT, dhpaHuyckuTe
BIaCTW cakane fa pe3epBMpaaTt oApefeH NpoLeHT paboTHM MecTa 3a Mallku
KaHAMAaTV Nopaau MOXHOCTa Ha BakBUTe paboTHM MecTa fia ce jaBu noTpeba
o ynotpeba Ha cuna, co uen Aa ce ogBpaTtaT NOTEHLUMjaNHUTe CO3[1aBayM Ha
npobnemu, Kako ¥ APYru AOMXKHOCTM KOMLITO MOXaT Aa 'Y U3BpLIyBaaT camo
Maxu. Mako ECIM HavenHo rv npudatnn TakBuTe apryMmeHTu, ppaHuyckute
BIACTW HE FO MCMNOMNHMIEe YCI0BOT 3@ TPAHCNAPEHTHOCT BO BPCKA CO KOHKPeTHUTe
aKTMBHOCTM WTo Tpeba fa rv M3BpLIYyBaaT CaMo MallKu KaHAMAATU; OLHOCHO
CymoT He ro cMeTan 3a OBONHO 060MIWITYBakETO HAa COOABETHOCTA Ha €leH Non
3a paboTHuTe MecTa.

NMpumep: Bo npegmeTtoT Johnston, egHa nonuuyajka, koja pabotena Bo
CeBepHa Wpcka, ce noxanuna geka foroBopot 3a BpaboTyBare He 1 6un
0bHoBeH. HauyanHMKOT Ha nonuumckaTta cTaHuLa ro onpasgan BakBMOT YMH CO
obpasnoxeHue geka nonuLajkute He ce 0by4YeHM 3a KOPUCTEHE OTHEHO OpYXje 1
HaBen [ieka Toa ce 3acHoBa Ha (hakToT Aeka ,BO CMTyaLmja Koja ce kapakTepusmnpa

71  ECM, Commission v. Germany, npeamet 248/83 [1985] ECR 1459, 21 maj 1985 rop.
72 ECN, Commission v. France, npepmet 318/86 [1988] ECR 3559, 30 jyHn 1998 rop,.
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CO CEPMO3HU BHATPELIHN HEpeaun, HOCEHETO OFHEHO OPYXje 0 CTPaHa Ha
nonuuajK1Te MoXe Aa Co3faje ALONONHUTENEH PU3MK Te Aa bnaat yomenu, wro
61 6uno cnpoTuBHO Ha baparbaTa 3a jaBHa 6e3bepgHocT.” ECM yTBpANN feka,
nako Tpeba aa ce 3eMe npefBMA 3akaHaTa Bp3 jaBHaTa 6e30efHOCT, onacHocTa
€[lHAaKBO Ce OfIHeCYBa M Ha MaXWUTe U Ha XeHWUTe, Na 3aT0a XEHUTe He ce
M3N10XEHM Ha noronem pusnk. OCBEH [OKONKY ONpPaBAyBatbeTo He e NoBpP3aHo
€O OMONOLWKM haKTopK KoM e CreLdryHM 3a XeHMTE, KaKo Ha NpUMep 3aliTnTa
Ha Hej3MHOTO AieTe BO TeKOT Ha BpeMeHOCTa, Pa3NMYHMOT TPETMAaH He MoXe [a ce
onpaeaa co hakToT AeKa jaBHOTO MUC/IEHE Haara XeHuTe 4a Omaart 3alTuTeHu.

Mpumep: Bo npeameTtoT Mahlburg, xanutenkaTa, koja 6una 6pemeHa, buna
onbueHa 3a noctojaHo paboTHO MeCTO Kako MeAULMHCKA CecTpa YNULWTO
LOMXHOCTY, BO rofieMa Mepa, Tpebano Aa ce M3BpLIyBaAaT BO onepauuoHa cana.’
BakBoTo 0gbmBatbe 610 06pa3noxeHo co hakToT feka M3N0XEHOCTA Ha ONacHM
MaTepuu BO onepaLmMoHaTa cana MoXe Aia My HallTeTu Ha Hej3uHoTo gete. ECMN
YTBpPAUA leKa Co OrNef Ha Toa eka cTaHyBa 300p 3a noctojaHo paboTHo mMecTo,
HecpasMepHo e Ha XxanuTtenkaTa fja 1 ce 3abpaHu ga annuumpa 3a paboTHoTo
MecTo 61aejKu Hej3MHaTa HEMOXHOCT [1a ja M3BpLIYBa paboTaTta BO onepaumoHa
cana 6w 6buna camo npuspemMeHa. Mako bune npudateHn orpaHuyyBatata
BO 0 HOC Ha paboTHMTE yCNIoBU 3@ BpeMeHU XeHu, Tue Tpeba aa buaaTt cTporo
OrpaHMYeHN CaMo Ha JONXHOCTY KOULITO B MOXene fa i HalTeTaT U He CMee Aa
noppa3sbupaart onwTa 3abpaHa 3a paborTa.

Maparpad 18 op Npeambynata Ha [JupekTuBaTa 3a e4HaKBOCT NpM BpaboTyBarheTo
COAPXM NOKOHKPeTHa (hopMmynaLmnja Ha OKOJTHOCTUTE KOM [03BOMyBaaT pasfiMyeH
TpeTMaH BpP3 0CHOBA Ha peaneH npodecMoHaneH ycioB NOBP3aH CO OfpefeHu
ApXaBHU cinyx0u Bo obnacta Ha 6e3beaHocTa u curypHocta. OBa, camo no cebe,
He npeTcTaByBa nocebHa OKONHOCT KOja A03BONYBa pa3fMYeH TpeTMaH, TyKy
Tpeba pa ce cMeTa 3a U3pas Ha NOCiefMLMUTE 0, OKONIHOCTUTE NOBP3aHu CO peaneH
npocdecroHaneH ycnoB BO OApPeAeH KOHTEKCT:

,0BaA AMPeKTUBA KOHKPETHO He Haara apmMujata u NoaMumMjaTa, 3aTBopckuTe
nnm cnyxbuTe 3a UTHa NomoL ia BpaboTyBaat uam Aa rm 3aaApxat Bo paboteH
O[IHOC IULLATA KOW He MoceayBaar kanaumtet notpebeH 3a U3BPLLYBAbe HA LWUPOK
cnexTap Ha (yHKLMM KOMLLTO 0} HUB MOXe Aa ce nobapaar Aa rv u3spLyBaat

73

ECN, Mahlburg v. Land Mecklenburg-Vorpommern, npeamet C-207/98 [2000] ECR I-549, 3 depyapyn 2000
rog.
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BO M1OI7Ief] HA NIeTUTUMHATA LieNl 30 OAPXYBAkbe Ha 0MepaTMBHUOT KanauuTeT Ha
BakeuTe Cyx6m."

06u4HO, OBa MOXe Ja Ce OfHeCYBa Ha CMTyauuja Kora Ha NnLLa NOCTapo of,
YyTBPAEHA BO3PacT UM NULA CO MOMNPEYEHOCT He UM Ce A03BONYyBa NpuUcTan Ao
ofpeaeHo paboTHO MecTo 3a KOewWTo ce cMeTa Aeka noapaszbupa Bucoku Gusnykm
nepcdopmaHcu. Bo Taa Hacoka, uneHot 3(4) oa QupekTuBaTta UM A03BONYBA Ha
APXaBUTE-YNEHKM U3PEYHO Aa ja MCKNyyaT npMMeHaTa Ha ofpenbarta Bo ogHOC
Ha apMujaTta. Mako oBaa oapenba He ce jaByBa Bo [lMpekTMBaTa 3a pOAOBa
efHakBOCT (MocnefHa KOHCONUAMpPaHa Bep3nja), MOXHO e ia ce BULM Kako Taa ou
(hyHKLMOHMpana, v Toa NpeKy pa3rnefyBatbe Ha ABa NPeMeTa WTOo Ce 0HeCyBaaT Ha
AMCKPVYMMHALM]ja BP3 OCHOBA Ha Mo U Ha BOopyXeHuTe cunun. OBue npegMeTn bune
pasrnefaHu cnopeg uneHot 2(2) og LMpekTuBaTa 3a eAHAKOB TPETMaH, KOj COAPXM
thopmMynaumja 3a OKONIHOCTU NOBP3aHKM CO ,peaneH npodecuoHaneH ycnos”, WTo
cera e cMecTeH Bo 4neHot 14(2) op [ivpekTvBaTa 3a poaoBa efHakBOCT (nocneaHa
KOHConMAmMpaHa Bep3uja).

Mpumep: Bo npeameToT Sirdar, xanutenkata paboTtena Kako roTeay Bo
cneumjanHa BoeHa eguMHuua. Taa 6una npornaceHa 3a TEXHONOWKMW BUWOK Mo
HamanyBakeTo Ha ByLeToT 3a BojckaTa, Npu WTo Oun BOBEAEH NPUHLMNOT Ha
LMHTeponepabunHocT” 3a cneunjanuute eauHnun.’> ,MHteponepabunnocra”
Hanoxuna cekoj noeauHel aa 6uae cnocobeH 3a n3BplwyBate 6opbeHm
aKTMBHOCTW, CO OrneA Ha HeaocTuroT Ha nyre. ECMN npudatun geka e onpaBaaHo
cneuumjanHuTe eguHMUM fa 6MAaaT COCTaBEHU CaMO Of MaXxWu Co Len fa ce
rapaHTupa edekTuBHocT Bo bopba, v npudaTtnn feka oj oBMe NPUYKHK
MPUHLMNOT Ha UHTEpONEepabunHOCT rn Ucknydysa xeHuTe. OBa ce AONXENO Ha
(hakTOT AleKa KOMaHAOCUTE Ce Mana, CneuujanmsnpaHa efMHMLA KojawTo 06U4HO
€ BKJly4YeHa BO NpBMOT BpaH Ha Hekoj Hanapd. ECM yTBpAnn fieka NpaBunoTo
€ HeONXOAHO BO MOrfies Ha NOCTUTHYBake Ha UenTa 3a obesbepnyBate
ethekTMBHOCT BO 6opba.

Mpumep: Bo npeametoT Kreil, xanutenkara annuuupana 3a paboTHo MecTo
eneKkTpOMHXeHep Bo apMujaTa.’® Hejsmnarta annukaumja 6una ogbueHa co
Orfef] Ha Toa [1eKa Ha XeHWTe He UM e [J03BOJeH NpucTan 4o paboTHK MecTa BO
BOjCKaTa Kou nogpasbupaar KOpUCTErbe Ha OFHEHO OpYXje U TMe MoXene Aa

74 [Nmpektusa 2000/78/E3 3a enHakBocT Npu BpabotysarbeTo, CnyxbeH BecHnk 6p. L 303, 2.12.2000, ctp. 16.

75 ECN, Sirdar v. The Army Board and Secretary of State for Defence, npepmet C-273/97 [1999] ECR |-7403, 26
oktomspu 1999 ropa.

76 ECN, Kreil v. Bundesrepublik Deutschland, npegmet C-285/98 [2000] ECR I-69, 11 jaHyapw 2000 rog.

55



Mp1payHKK 3a eBPONCKOTO NPaBo 3a HeAUCKPUMUHALM]a

56

y4yecTByBaaT caMo BO MEAULMHCKUTE MU MYy3MUKKUTE CyX0Oum Ha apMujaTa. ECT
YyTBPAMA AeKa BAKBOTO UCKYYyBake e Npewmnpoko aeduHupaHo, buaejku ce
ofHecyBa Ha peuucu cute paboTHM MecTa Bo apMmjaTa, v Toa nopaau hakrtoTt
Aeka Ha Tue paboTHM MecTa XeHuTe BO OApefeH MOMEHT of, ciiyxbaTta Tpeba fa
kopucTat opyxje. Onpasaysarbeto Tpeba fa 6bune TecHo Bp3aHo co dhyHKUMUTE
WITO TUNMUYHO Ce U3BpLIYBaAaT Ha AafeHOTo paboTHo MecTo. BepopocTojHocTa
Ha onpaBAyBakeTo WTO ro NOHyAWNa Bnajata, UCTo Taka, buna ctaBeHa
noj npawatbe, buaejkn aypm 1 3a oHMe MecTa WTO Gune OTBOPEHU 3@ XEHH,
KaHAnpaTkuTe cenak 6une o6Bp3aHM fa MMHAT OCHOBHA 00yKa 3a pakyBate
Co OpyXje 3a uenuTe Ha camoopbpaHa unu 3a ogbpaHa Ha apyru nuua. OTTyKa,
Mepkara He 6buna cpasmMepHa Ha NOCTUrHYBakETO Ha LenTta. OCBeH Toa, MaxuTe
W XeHuTe He Tpeba fa ce pa3nukyBaaT NOpajm T0a WTO Ha XeHUTe UM Tpeba
noronemMa 3awWwTuTa, OCBEH AOKONKY TOa He Ce OfHecyBa Ha (akTopu Kou ce
cneundmryHmM 3a XeHUTe, Kako, Ha NpuMep, noTpebaTa oA 3alTUTA BO TEKOT Ha
bpemeHocTa.

OnpasAyBarbeTo Ha ANCKPUMMUHALMjaTa BP3 OCHOBA Ha NOJIOT NpeKy ynaTyBare
Ha etheKTUBHOCTA MNK edMKACHOCTA Ha oapeaeHn 6e3benHoCHM uan cnyx6bu 3a
WTHa peakuuja Moxe Aa 61ae NOTEWKO CO TEKOT HAa BPEMETO, OAHOCHO CO Pa3BojoT
Ha POAOBUTE YIOTW M OMWTECTBEHMTE CTABOBY, @ iPXABMTE-YNEHKN ce 06Bp3aHm
NepMOAMYHO a TM PEBUANPAAT PECTPUKTUBHUTE MEPKM BO OAHOC HA BakgaTa
cutyaumja.”’

2.6.4.2. PenurvosHu MHCTUTYLUN

OvpekTuBaTta 3a efHaKBOCT Npu BpaboTyBareTo J03BONYBA OPraHU3aLum KOMLWITO
Ce 3aCHOBaHW BpP3 ,penuruja” unu ,ysepyBame” fa HAMeTHyBaaT ofpefleHu YCIoBY
3a BpaboTeHuTe. YneHoT 4(2) oa AupekTuBaTta nponuwyBa AeKka AMpeKkTMBaTa He
Ce Mella BO ,MPaBOTO Ha LPKBUTE U Ha APYTUTE jaBHU UM NPUBATHM OpraHu3aumu,
YMjLWITO ETOC Ce 3aCHOBA Ha penuruja unu yeepyeame... fa bapaat noeguHumTe
kou paboTaT 3a HMB fa paboTaTt Bo fo6pa Bonja M co NojaNHOCT KOH eT0COT
Ha opraHu3auumjata”. OceH Toa, paboTogaBayMTe NOBP3aHU CO PENIUTUMO3HU
opraHusauum moxart fa bupat nogsefeHun Bo ondatoT Ha OKONHOCTA ,peaneH
npodecnoHaneH ycnos”, WTO Nak J03BOMYBa Pa3fiIMieH TpeTMaH Bp3 0CHOBA Ha
penuruckuTe Hauena Ha opraHu3salmjaTa 3a KojalwTo cTaHyBa 36op.

77 YneHor 31(3) op ivpekTBaTta 3a poAoBa eAHakBOCT (MocnefHa KOHCONMAVPaHa Bep3uja).
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OTTyKa, uneHosuTe 4(1) n 4(2) um fo3BONyBaaT Ha OpraHu3aLmMu, Kako Ha
npumep LpKBUTe, Aa oAbOMjaT Aa BpabOTAT XEeHM KAaKo CBEWTEHWULM, NAaCTOPU UMK
NnponoBefHULM, ¥ TOA BO C/1y4aj KOra Toa Ce KOCW CO eTOCOT Ha 3acerHararta penuruja.
Mako ECI cé ywTe HeEMan MOXHOCT [la 04 y4yBa 3a TONKYBakeTO Ha OBaa ofpeaba,
Taa ce NpMMeHyBa Ha HaLMOHanHo HK1BO. Moaony ce fafeHn ABa NpefMeTa WTo ce
MOBP3aHW CO NOBMKYBake Ha 0Baa OKONIHOCT 3@ ia Ce ONnpaBAa pPasNMYyHNOT TpeTMaH
BP3 OCHOBA Ha CeKCyanHaTta opueHTauuja.

Mpumep: Bo efieH NpeMeT U3HeCeH npea cynosuTe Bo MuHcka, EBaHrenncTuyko-
nyTepaHckaTa upkea Ha OuHcka ogbuna fa uMeHyBa 3a KanenHuk (MoMoLWHMK-
CBEWTEeHMK) NoeAnHel Koj Bun Bo Bpcka co nuue oA uct non.’® YnpasHuor cya
Bo Baca ja noHMwWwTMN ofnykaTa 3aToa WITO XeTepOCeKCyanHocTa He MOXE Aa ce
CMeTa 3a peaneH npodecMoHaneH ycoB 3a M3BpLUYBatbe Ha Toa paboTHO MecTo.
BHMMaHueTo 6uno ctaBeHo Ha hakToT feka MHTepHUTe NpaBuna Ha Lipkeata
HMKaje He CNOMHYBaaT ceKcyanHa OpMeHTauMja BO BPCKa CO UMEHYBAHETO
CBELITEHULM U KaneNHULM.

Mpumep: Bo npeameToT Amicus, cynosute Bo ObeauHetoTo Kpancteo Tpebano aa
O[J1y4yBaaT 3a YCOrnaceHoCTa Ha HaLuMoHaNHUTe NPONKUCK KOU ja TpaHCNoHMpaaT
ofnpenbarta 3a 0KONHOCTa NOBP3aHa Co peaneH npodecroHaneH ycnos Bo
KOHTEKCT Ha penurnosHuTe pabotogasaum co ogpenbute og Aupektusara
33 eiHaKBOCT Npu BpaboTyBareTo.”® bKiio HarnaceHo Aeka CeKoj NCKIy4oK
O[L HaYenoTo 3a eflHaKoB TpeTMaH Tpeba Aa ce TONKyBa BO TeCHa CMUCNa.
(Mopmynaumute Bo HaLMOHaNHUTE NPONUCK LO3BONyBane pa3nyeH TpeTMaH
kora BpaboTyBareTo ,Ce NpaBu 3a NoTpebuUTe Ha opraHu3upaHa penuruja”’, u
6uno nofBneyeHo aeka BakBaTa hopMynauuja bu 6una faneky nopecTpukTMBHA
oTkonky opmynaumjata ,3a noTpedbuTe Ha penmrucka opraHusaumja”. Mopaau
T0a, CyAOT Ce cornacun co npeTctaBkaTta Ha Bnajarta eka oBoj UCKNy4YoK bu
ce NpuMeHyBan BO OAHOC Ha MHory Man 6poj paboTHM MecTa NoBp3aHu co
npoMoLmnja unu 3actanyBake Ha Hekoja penuruja, Kako WTo ce penuruckuTe
cBewWwTeHMUM. Toa He 6U MM [O3BONMUIIO HA PENWUTUO3HUTE OpPraHM3aLmnm, Kako
ITO Ce BEPCKUTE YYMAMLLITA UM BEPCKMTE JOMOBU 3a HEra Ha noctapu nuua,
[a aprymeHTMpaaTt geka paboTHOTO MecTo HacTaBHUK (Koe ce M3BpLIYBa
3a noTpebuTe Ha o6pazoBaHMeTO) UNK HerysaTen/ka (koe ce u3BplyBa 3a

78 YnpageH cya Bo Baca, DuHcka, Vaasan Halinto-oikeus - 04/0253/3. Pe3uMeTo Ha aHIMUCKM jasnk e
JlO0CTanHo Ha vHdo-noptanot Ha AQM, npeamer 187-1.

79 Amicus MSF Section, R (on the application of) v. Secretary of State for Trade and Industry [2004] EWHC 860
(Admin), Buww cyn Ha OK, 26anpun 2004 rog. Pe3vMeTo Ha aHIMCKM ja3uk e AOCTanHo Ha WHgo-nopTanot
Ha ADI, npegmer 187-1.
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noTpebuTe Ha 34 paBCcTBEHaTa Hera) Bferyeaat Bo paMkuTe Ha ,noTpebute Ha
efiHa opraHusmpaHa penuruja”“.

2.6.4.3. Wcknyyoum Bp3 ocHOBa Ha BO3pacTa

YneHoT 6 op IupekTBaTa 3a e4HAKBOCT npu BpaboTyBareTo AO3BONYBa ABE
OALeNHM ONpaBAyBatba 3a PasNMYHMOT TPETMaH BP3 OCHOBA Ha Bo3pacTa.

Unenort 6(1) go3BonyBa AMCKPMMUHALM]jA BP3 OCHOBA HA BO3pacTa npeky Koja ce
NOCTUTHYBA ,NerMTUMHATA MONUTUKA 33 BPaboTyBatbe, UK LIENIUTE HA Na3apoT Ha
TPY#OT M Ha CTPy4HOTO 0Opa3oBaHmMe”, Nog yCioB TakBaTta akumja 4a rm MCnosHm
DapatrbaTa Ha TeCTOoT 3a Cpa3MepHOCT. lafeHun ce u Man Bpoj NnpuMepu 3a ciydau
Kaje pasNM4yHMOT TpeTMaH Moxe aa bupe onpaeaaH: yneHot 6(1)(6) po3sonyea
,YTBpAYyBatbe Ha MUHMUMANHMW YCNOBM 3@ BO3PacT, paboTHO UCKYCTBO UM JOAT
paboTeH cTax Bo cnyx6aTa 3a npuctan go Bpabotyearbe”. Cenak, 0BOj CMMCOK HEMA
3a uen na buae McupneH u Moxe Aa ce NPOLWKUPYBa Ha OCHOBA 0A-CNYyYaj-[0-CNy4aj.

YneHot 6(2) fo3BONYBa AUCKPUMMHALMjA BP3 OCHOBA HA BO3pacTa BO NOrnef Ha
NpMCTanoT 4o 1 NpuaobuBKUTE KoM Ce feN 0, NakeTUTe 33 COLMjanHO OCUTYpYBathe
Ha BpaboTeHuTe, 6€3 ga ce HaMmeTHe noTpeba 3a MCNONHYBathe HA TeCTOT 3a
Cpa3MepHOCT.

Mpumep: Bo npeameToT Palacios de la Villa, ECMN 3a npBnat uMan MOXHOCT Aa
ro pasrneayBsa ondartoT Ha YNeHoT 6, buaejku og Hero ce nobapano fa ja
pasrnefa NnpMMeHaTa Ha 0BOj YNEeH BO KOHTEKCT Ha 3a[lONXWTeNHaTa BO3pacT 3a
3aMuMHyBatbe Bo neH3unja.t® OTkako yTBpAMN AeKa 3a40NXKMTeNIHATa BO3PACT 3@
3aMUHYBatb€ BO NeH3uja BNerysa Bo ondatoT Ha uneHoT 6, ECM ro pasrnegysan
npawareTo fanu BakBMOT yCNOB Moxe fa buae 06jekTMBHO onpaspaaH. 3a
peneBaHTHu ECI1 rn cMeTan cnegHMBe acnekTu:

* NpBO, OpUrMHaNHaTa Mepka 6una dopmynupaHa co uen fa co3fane MoXHoCTu
Ha Na3apoT Ha TPYAOT BO eKOHOMCKM KOHTEKCT WTO Ce kapakTepusupa co
BMCOKaA CTanka Ha HeBpaboTeHocT;

* BTOPO, NOCTOjaT AOKa3u Aeka npeojHaTa Mepka 6una ycsoeHa Ha baparbe
Ha paboTHWMYKUTE CUHAWMKATM M OpraHM3aLuuTe Ha paboTogaBauu, co uen na
npoMoBuMpa nogobpaTa pacnpenenba Ha paboTHUTE MecTa Mery PasfinyHu
reHepaumu;

80 ECN, Palacios de la Villa v. Cortefiel Servicios SA, npeamer C-411/05 [2007] ECR 1-8531, 16 oktomBpu 2007
rog.
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* TpeTo, 3akoHoT 14/2005 6un noBTopHO foHeceH Bo copaboTka co
paboTHMYKMTE CUHAMKATU U OpraHu3aLumTe Ha paboTofasayu, Ho 0BOj NaT Toj
BKJly4yBan uspeyHo baparbe MepkaTta Aa buge ,noBp3aHa co Lenm Kou ce BO
COrnacHoOCT Co NonuTUKaTa 3a BpaboTyBatrbe 1 ce YTBPAEHM BO KONEKTUBHUOT
gorosop”;

* YeTBPTO, KNaysynata 3a 3aJ0NXUTENHO 3aMUHYBatbe BO MeH3Muja BO
KONeKTUBHMOT forosop 6una dopmynupaHa ,Bo MHTEPEC Ha 3rofeMyBatbe Ha
BpaboTeHocTa".

OTkako ru pasrnegan osue daktopw, ECI 3aknyuun geka ,cTaBeHa BO AafeHNOT
KOHTeKCT,... NpeogHaTa oapenba uMmana 3a uen fa ro perynupa HauMoHanHuoT
nasap Ha TpyAoT, ocobeHo BO HACcOKa Ha HamManyBakbe Ha HeBpaboTeHocTa.” Bp3
Taa ocHoBa, ECI oanyymn feka KONeKTMBHWOT AOrOBOP UCNOMNHYBAN NermnTMMHa
uen. Otkako npudatun geka ce pabotu 3a nerutumua uen, ECM tpebano pa
pasrnena fanu Mepkata 6una ,CcoofiBETHa U HyXHa" 3a NOCTUTHYBakbe Ha Taa Len.
ECI Harnacmn pgeka fpXaBuTe-yneHKn MMaaT WMpPOK NpoCTop 3a ANCKPEeLMOoHa
oueHka Bo obnacta Ha coumjanHaTa NnoAUTMKA U NonuTUKaTa 3a BpaboTtyBatbe
W leka TakBUTe AUCKPELMOHM NpaBa noapasbupaar geka ,onpeneru ogpendm
MOXe [,a BapupaaT BO COrMacHOCT CO cMTyaumjaTa Bo ApXaBuTe-yneHkun”. OHa
LITO Ce NOjaBMNO Kako knyyeH hakTop Bo NpeAMeToT e GapareTo 3acerHature
paboTHMUM Aa uMaat npucTan Lo NeH3uja, ,4MeLlTO HUBO He MoXe a buge
Hepa3yMHo". MNoaeAHakBO BNujaTeneH 6un GakToT feka npegMeTHUTe
oapenbu kow ce pasrnefyBaar ce YTBPLEHU BO KONEKTUBEH JOrOBOP CKiyYeH
Mery paboTHUUYKUTE CMHAMKATU U OpraHu3aumuTe Ha paboTofasayu, Co WTO
npouecot fobun oapeneHo HUBO Ha hnekCMOUNHOCT, KOe Nak 0BO3MOXMUIIO
OfNYKUTE 3@ NeH3NoHMpatbe fa rv 3eMat NnpefBMA 3acerHaTmoT nasap Ha TpyaoT
U KOHKpeTHUTe baparba 3a M3BpLyBatbe Ha paboTHOTOo MecTo. Bp3 Taa ocHoBa,
ECIM 3aknyumn geka npeogHata Mepka, KojawTo BAunjaena Bp3 r. Manacuoc, n
KONekTWBHWOT foroBop 6une 06jekTMBHO onpaBaHu U OTTyKa YCOrnaceHu co
npaBoTo Ha EY. Mpucranot wto ro Harnacun ECMN nogpa3bupa aeka 4neHot 6 ce
pasrneflyBa Ha UCT Ha4YMH Kako v 06jeKTMBHOTO ONpaBAyBakbe 3a APYruTe OCHOBM
3a 3alTMTa OA AUCKPUMUHALIMjaTa, KakKo WTo Belue AMCKYTUPaHo norope.

Mpumep: Bo npegmetoT MacCulloch Bo 06eanHeToTo Kpancteo, oa cyaoT buno
nobapaHo fa ja pasrneaa nonoxobarta Ha NNaHOBUTE 3a UCNNATa HA OTNPEMHMUHA,
Kafe Oune 3abenexaHu 3ronemMeHn MCNNATU HA OTNPEMHUHA CNopej Bo3pacTa
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M AONXMHaTa Ha paboTHuMoT cTax.®! BakBata npakTuka MMana oyurneaeH
pesynTar Kajie nocTapmTe BpaboTeHn o nogonr paboTeH CTax UMane Npaso Ha
MHOTY NOBMCOKA OTNPEMHWHA 33 Pa3NNKa Of NOMALMTE U NOHOBMUTE YIEHOBM
Ha nepcoHanot. AnenaumoHnor cyg Ha ObeaunHetoTo Kpancreo npudatun geka
HayeNHO BaKBMTE MCNNAaTK MOXAaT 00jeKTMBHO fa Ce ONpaBAaaaTt Kako HauuH
3a Harpaaysatbe Ha NocTapuTe paboTHULM 3@ HUBHATA NOjANHOCT, CO TOA WTO
MM Ce J0fenyBaat NOBUCOKU OTNPEMHUHM, NPYU WTO TUE ja 3eMaaT npeasua
paHNMBOCTA Ha OBMe paboOTHMUM HA NA3apoT HAa TPYAOT U I NOTTUKHYBAaT
noctapute paboTHMLUM Aa 3aMMHAT U Co Toa aa ocnobopat paboTHM MecTa 3a
nomnagute epabotenun. Cenak, bune aageHn HaCoOKM 3a HAYMHOT Ha Koj Tpeba
[a My Ce NPUCTany Ha NpalarbeTo 3a 006jeKTUBHO onpaBayBakbe, NpocieneHn
CO HaBecCTyBare AeKa npalarbeTo Ha CPa3MepPHOCT Hanara ceondaTHo
pasrnefyBarbe npef AOHeCyBakbe Ha 3aKny4ouuTe 3a 06jeKTMBHATA ONpaBaaHoCT
Ha BaKBUTE MEPKMU.

Mpumep: Bo npeameToT Hiitter, on ECMN 6uno nobapaHo aa ro pasrnepa
ynaTyBareTo Ha efieH 3aKOH BO ABCTPMja KOjWITO NpeABMAYBa feka paboTHOTO
MCKYCTBO Npef efHOo UL Ha HanoMHKU 18 ronMHM He MOXe [, Ce 3eMe Npeasug
npu yTBpAYyBabeTo Ha nnataTa. . Xutep u efHa Konewka bune CTaxaHTK Ha
TeXHONOWKKNOT YHMBEP3MTET BO lPpall, Ha KoM M0 3aBpLIyBatbe HA CTaXMPakbeTo
UM NoHyaune TpuMeceyeH forosop. Cnopepn 3akOHOT KOj e npefMeT Ha
pasrnefyBatbe, Naartarta Ha r. Xutep, Koj Camo WTo HanonHun 18 roguuu, buna
YTBpAEHa CO ynaTyBatbe Ha HEroBoTo PaboTHOTO MCKYCTBO 04 6 M NoN Meceum,
[O[ieKa HeroBaTa Kofewka, koja bvuna 22 Meceua nocrapa og Hero, fobuna nnara
yTBpAeHa crnopef Hej3nHOTo paboTHOTO UCKYCTBO BO BpeMeTpaetse of 28 v non
Meceuu. BakBoTo yTBpAyBatbe Ha NnaTUTe Pe3ynTMpPano Bo PasfiMiHM MeCeYHM
nnaTa 3a OBMe ML, U NOKPaj TOa WITO CEKOj OA HMB Ce CTEKHAN CO CJIMYHO HUBO
Ha UCKYCTBO.

I. XuTep nofHen xanba Bo Koja ro ocnopyBsa npaBWnoToO, HaBeAyBajKM feka
McToTO M0 NOBONHO 3@ NNLLA KOW Ce CTEKHANE CO UCKYCTBO OTKAKO HanofHune
18 roguuu. ECMN npudatun geka npumapHUTe LEenn Ha 3aKOHOT MOXe Aa ce
cMeTaar 3a nerutuMHu: (1) cé foaeka Toj He rv cTaBa BO HEMOBOJIHA Nonox6a
nnuaTta Ko noceTyBase onwTo cpegHo obpasoBaHmue Bo cnopenba co nmMuata
KOW ce cTeKHane co CTPY4YHu kBanudukaumu; v (2) ako Tve ce ofHecyBaaT
Ha u3berHysate cTaxupareto ga bupe nockano u co Toa ga NPpomMoBupa
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MHTerpaumja Ha na3apoT Ha TPYAOT Ha MaauTe Nyfe WTO noceTyBane
TakBa obyka. Mako ECM ro nountyBa akToT Aeka npu yTBpAyBateTo Aanu
NeruTUMHUTE Lenu bune CoofBETHU M HYXHM ApXaBaTa-yieHka MMa WUpOK
npocTop 3a AUCKPELMOHA OLEeHKa, TOj O4Ny4un feKa BO NpeAMeToT He buno
LafeHo cooaBeTHO 06jeKTUBHO onpaBayBatbe nopaau hakToT LeKa 3aKoHOT
HenponopLMoHanHo Binjaen Bp3 Mnagute paboTHMLM, ocobeHo Bo OHMe ciyyau
Kora JoMXuHaTa Ha MCKYCTBOTO e MCTa, @ CaMo BO3pacTa Ha KaHAMAATOT BAujae
BP3 BUCMHATa Ha HaJOMECTOKOT WTO ro fobwvBa 3a 3aBpweHata paboTa, kakos
WwTOo OMN 1 0BOj CNyYaj.

Tpeba pna ce 3abenexu geka oBoj NpucTan e KOH3UCTEHTEH CO NpucTanoT Ha ECYI
npu pasrnefyBakbe Ha NpallaktbeTo Ha pa3fIiHa BO3pacT 3a 3aMUHYBak€e BO NeH3uja
BO KOHTeKcT Ha EKYM, wTo e npeaMeT Ha fuckycuja Bo npeaMetor Stec and Oth-
ers nageH Bo lMornasje 4.2. Bo Taa cMmucna, MCKyYoLMTe NOBP3aHM CO BO3pacTa Ha
NINLETO Ce KOH3UCTEHTHW CO NPUCTANoT WTO ro NpUMeHyBaaT CyA0BMTe BO OAHOC Ha
onpaBAyBakbaTa Ha couumjanHaTta nonuTMKa 1 NoNMTUKaTa 3a BpaboTyBatbe.

Kny4yHu noeHTun

. Bo pamkute Ha EKYM nocTtomn onwra oKONHOCT KOja LO3BONYBa AMPEKTHA
OMCKpUMUHaLuMja. Bo pamkuTe Ha npaBoTo Ha EY nocTojat cneundmyHm okonHoctu
KOV f03BONyBaat AMpeKTHa AMCKPUMUHALM]A, @ KOUWTO Ce NpunarofeHun aa
OAroBapaaT Ha KOHTEKCTOT Ha BpaboTyBatbeTo.

. Cnopep EKYM n npaBoTo Ha EY, vHAMpeKTHaTa ANCKPUMUHALMjA NOANEXW Ha ONwWTa
OKOJHOCT KOja A03BONyBa pa3fMyeH TpeTMaH 1 ucTata ce cMeTa 3a 06jeKTUBHO
onpasfaHa.

* Paznnynuunot TpeTMaH MOXe fia Ce onpaBAa Toraw Kora co Hero ce NnoCTUrHyBa
JlerMTUMHa Len 1 Kora Mepkute 3a NOCTUrHyBak€e Ha Taa Lien ce COOABEeTHU U HYXHMU.

*  Bo pamkuTe Ha NpaBoTO 3a HEAMCKPUMMHALWM]a Ha EY, nokpaj onwTnTe 0KONHOCTH
KOV [03BONYBAAT MHAVUPEKTHA AUCKPUMUHALIM]A, NOCTOjaT U CeLmdUyHU OKONHOCTH,
umeHo: (i) peaneH npodecvroHaneH ycnos; (ii) ncknydouu Koun ce ogHecyBaaT Ha
PenuruckmM MHCTUTYUMK, 1 (iii) ucknyyoum noBp3aHu co fUCKPUMUHALMjaTa BP3
OCHOBa Ha BO3pacTa.

. [JV1cKpMMMHaLMjaTa BpP3 OCHOBA Ha BO3pacTa e eIMHCTBEHATa OCHOBA 3a 3alWTWTa BO
EY kape AMpeKkTHaTa AMCKPUMUHALMja MOXe Aa Ovae 00jeKTMBHO onpaBAaHa.
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Ondart Ha eBpONCKOTO
NPaBo 3a HeAMCKPMMMHaLM]a

3.1. Bosep

Mako eBponcKOTO NpaBo 3a HeIMCKpPUMUHaLWja 3abpaHyBa AMPEKTHA U MHAUPEKTHA
OVMCKpPUMUHaUKja, TakBu 3abpaHyu nocTojaT caMo BO OAPEAEHU KOHTEKCTMU.
Bo EY, npaBoTO 3a HeAMCKpMMMUHaLMja Oewe BOBEAEHO CO LieNl 1a Ce ONEeCHM
(YyHKLMOHNPAETO HAa BHATPELWHMOT Na3ap, 1 3atoa Toa e TPaguLMOHaNHO
orpaHvyeHo camo Bo obnacta Ha BpaboTtyeameTo. Co BoBelyBareTo Ha [iupekTueata
3a pacHa eaHakBocT o 2000 roguHa, oBaa obnact Gewe npownpeHa 3a Aa ru
BKJTyY¥ MPUCTanoT A0 CTOKW U [0 YCNYTKW, Kako U NPUCTanoT 40 APXaBHUOT CUCTEM
3a couujanHa 3aWwTuTa, TOKMy NOpagmn pasMuciyBatbata feka 3a a ce rapaHTupa
€[HaKBOCT Ha paboOTHOTO MeCTO, HEOMXOAHO € a Ce rapaHTUpa efHakBOCT U BO
Apyrute o6nacTv KOMWITO MOXaT Aa BAujaaT Bp3 BpaboTysaweTo. MoToa bewe
BoBefeHa [lupekTvBaTta 3a poj0BO-pPaMHONpPaBeH NpMCTan Ao CTOKM U yCiyru, co
Llen fa ce MPOLWMPK ONCEroT Ha e4HaKBOCTa BO NPUCTAaNoT J0 CTOKM U YCNyru Bp3
OCHOBa Ha nonot. Cenak [JupekTrBaTa 3a eAHaKBoOCT npu BpaboTyBareTo o 2000
rofivHa, koja 3abpaHyBa ANCKPUMMHALMjaTa BP3 OCHOBA HA CEKCyaHaTa OpUeHTaLuja,
nonpeyeHoCTa, BO3pacTa, penurujata u ysepyBareTo, ce NPUMeHyBa CaMo BO
KOHTeKCT Ha BpaboTyBareTo. Kako wro bewe anckytupaHo so Mornasje 1.1.2., Bo
MOMEHTOB 3aKOHO[aBHWTE Tefla ro pasrnegysaar nNpallareTo 3a NPoWnpyBake Ha
3awTmTaTa BP3 OBME OCHOBM W BO KOHTEKCT Ha MPUCTANOT [0 CTOKMW M YCAYTK, Kako U
MpWCcTanoT A0 CUCTEMOT 3@ CoLMjaniHa 3awTuTa.

CnpoTuBHO Ha oBa, YneHoT 14 op EKYI rapaHTMpa efHakBOCT BO nornep Ha
YXWBaHETO Ha MaTepujanHuTe npaea wWTto ru rapaHTupa EKYM. OcBeH Toa,
MpoTtokonot 12 koH EKYIM, koj ctanu Bo cuna Bo 2005 rogmHa, ro npowmvpu oncerot
Ha 3abpaHaTa 3a AMCKpPMMUHALWM]ja CO Llen Taa Aa rv nokpue cMTe npasa LWTO ce
3arapaHTMpaHu Ha HaLMOHANHO HWBO, Iypy W KOra TUe He ce ondaTteHn BO paMKUTe Ha
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npaeaTa 3arapaHTupanu co EKYI. Cenak, MpoTtokonoT bewe patndmkyBaH of CTpaHa
Ha 17 op BkynHo 47 unenkn Ha CoBeToT Ha EBpona, oA Ko LWecT ce ApXaBu-4NeHKN
Ha EY. OBa 3Hauu feka mMery apXxaBuTe-uneHku Ha EY nocTojaT pasnnyHu HMBOA Ha
06BpCKM KOM NPOM3NEeryBaar o eBpoNncKOTO NPaBo 3@ HeAUCKPUMUHALW]a.

Oga lMornasje ro pasrnegyBa oncerotT Ha NPMMeHa Ha eBPONCKOTO NPaBo 3a
HeauckpuMuHauuja. Mpeo, ce pasrneaysa ondartoTt Ha YneHoT 14 u MpoTokonoT
12 koH EKYM n meTopoT wto ECYI ro npumeHyBa npu yTBpAyBatbe Ha chepaTta Ha
npumMeHa Ha oBue nponucu. MoToa ce pasrnesyBaaT KOHKPETHUTE CYLITUHCKM obnacTy
ondareHu o JUpeKTUBUTE 33 HeMCKPUMMHALM]a, CO YKaxXyBatbe Ha obnacTute kage
oapenbute of AVPEKTUBHUTE COOABETCTBYBAAT Ha 0bnacTa WTO ja NOKPUBA U YNEHOT
14. Ha kpaj, pafeH e npernep Ha obnactute Bo kov EKYI ce npuMeHyBa BO NOWMPOK
KOHTEKCT 0f} 0HOj ondaTeH co npaBoTo Ha EY, kako wto ce, Ha npumep, obnacta Ha
CNpoBeayBakbe Ha 3aKOHUTE U ,nyHaTa cepa”.

3.2. KojpobuBa 3awTnTa cnopep eBponckoTo
NpaBo 3a HeANCKPMMUHaUMja?

Ha noyeTokoT, Tpeba fja ce pa3rnefa npawareTo Ha YXMBaTeNUTe Ha 3allTmTaTa
nponuiuaHa co npasoTo Ha EY n co EKYIT. EKYI rapaHTMpa 3awTtmTa 3a cuTe oHue Kou
cnaraat nof jypucamkumjaTa Ha efHa apxaBa-yneHka, 6e3 ornep aanu ce LpxasjaHu
Ha Taa 3emja UK He, U rapaHTMpa 3aluTUTa BOH TEPUTOpMjaTa Ha ipXaBaTa BO OHUE
obnactu kouwTo ce noa edekTMBHA KOHTpONa Ha ApXaBaTta (kako, Ha npumep,
okynupaHuTe Teputopun).®? 3a pasnuka of Toa, 3aWTUTATA WTO ja rapaHTUpa
npaeoTo Ha EY e noorpaHunyeHa Bo oncer. 3abpaHaTta 3a AMCKPUMMHALM]A BP3 OCHOBA
Ha [pXaBjaHCTBOTO MponNuLaHa BO paMKMUTe Ha NpaBoTo Ha EY ce npumeHyBa BO
KOHTEKCT Ha cNoO0AHOTO ABMXEHE Ha N1LLA U Ce OJHECYBA CaMO Ha ApXaBjaHuTe
Ha ApXaBuTe-yneHkU Ha EY. [lonoNHUTENHO, AUPEKTMBUTE 3@ HEAUCKPMMUHALM]a
COLLPXAT Pa3NUYHM UCKITYHOLM LUTO CE OHECYBAAaT Ha MpMMeHaTa Ha OBMe oapeabu 3a
[ pXaBjaHuW Ha TpeTu 3eMju. [lpxaBjaHWH Ha TpeTa 3eMja e NuLEe KOe e ipXaBjaHuH Ha
3emMja KojalTo He e YnieHka Ha EY.

OupekTuBUTe 33 HEJUCKPUMMUHALM]A M3PEYHO ja UCKITy4YyBaaT HUBHATa NPUMeHa
BO OQHOC Ha AMCKPMMMHALM]ja BP3 OCHOBA Ha APXaBjaHCTBOTO, WUTO € YypeAeHo Co
IunpekTusara 3a cnobogHo aenxere.?? Cnopen oBaa AMPEKTMBA, CAMO ApXaBjaHnTe

82  ECYN, Loizidou v. Turkey (6p. 15318/89), 18 nekemepu 1996 rog.
83 [lmpextveata 2004/38/E3 3a npaBoTO Ha rparaHnTe Ha YHWjaTa 1 YNeHOBUTE Ha HUBHUTE CeMejcTBa

cnoboHo Aa ce ABMXAT M Aa NPecTojyBaar Ha TepuTopujaTa Ha ApxasuTe-uneHku, Cnyx6eH BecHuk 6p. L
158, 30.4.2004, ctp 77.
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Ha ApXaBuTe-uyneHku Ha EY nmaat npaBo Ha Bne3 1 NpecToj BO APYry ApXaBu-4ieHKu
Ha EY. Mo nepvopa of neT rofiMHN 3aKOHCKU NPECToj BO Apyra ApXaBa-4neHka Ha EY,
rparaHuH Ha EY nMa npaBo Ha nocTojaH npecToj, co wTo fobuBa eaHaKkBK nNpaBa co
OHMe WTO Ce ofjHecyBaaT Ha kaTeropujata ,paboTHuk”. Ce pa3bupa, Toa He 3Ha4M
fleka ApxXaBjaHUTe Ha LPYru APXaBU-YNEHKU He Ce 3allTUTEHU CO AMPEKTUBUTE
3a HeucKpuMuHaumja. Taka, egeH NepmaHel, xoMocekcyanel, kKoj e oTnywTeH o
pabota Bo lpumja Nnopagm HeroBaTa cekcyanHa opueHTaumja MoXe a Ce NoBMKa Ha
[unpekTvBaTa 3a e4HaKBOCT Npy BpaboTyBarbeTo. Toa 3Ha4uu aeka Npu NoAHecyBatbe
Ha xanbara 3a AMCKPUMMHALMjA BP3 OCHOBA Ha pXaBjaHCTBO, XpTBaTa Tpeba Aa ce
obupe cnopHOTO A€No Aa ro AoBefe BO BPCKa CO pacaTta Unm eTHUYKaTa NnpunagHocT
KaKo OCHOBM 3a 3alUTUTa WM [1a Ce MOBMKaA Ha lnpekTunBaTa 3a cnobofHo ABMXEHbE.

[seTe, npekTtBaTa 3a pacHa efHaKBOCT U [ilupekTneaTa 3a eqHAKBOCT Npu
BpaboTyBareTO, BENAT leKa TUE He CO3[1aBaaT HUKaKBO NPaBo Ha eJlHAKOB TPETMaH
3a pXaBjaHuMTe Ha TPeTU 3eMju BO OJLHOC Ha YCJI0BUTE 3a BNie3 1 npecToj. loHatamy,
[OvpekTuBaTa 3a efHakBOCT Npy BpaboTyBarbeTO BENV AeKka Taa He C03JaBa HUKAKBO
MpaBo Ha eJHaKOB TPeTMaH 3a ApXXaBjaHMTe Ha TPETM 3eMju BO OAHOC Ha NpUCTanoT
po BpabotyBarbe 1 Jo U3BpLYBakbe ofpefeHa npodecuja. lupekTuBaTta 3a pacHa
e[HaKBOCT BeNn fieka Taa He ondaka ,kakos GUno TpeTMaH WTo Nnpousnerysa oj
MPaBHWMOT CTATyC Ha ApXaBjaHWTe Ha TpeTun 3emjn”. Cenak, 0Ba He UM J,03BONYBA Ha
LPXaBUTe -4NIeHKM LLeIOCHO Aa ja UCKAyYaT 3aluTuTaTa 3a ApXKaBjaHu Ha TPeTH 3emju,
bvaejkv Bo npeambynata Ha AMpeKTMBaTa Ce BENM eKa ApXaBjaHUTe Ha TPeTU 3eMju
Ce 3alITUTEHM CO AMPEKTMBATA, OCBEH BO OAHOC Ha NpMCTanoT fo BpaboTyBameTo.
OvpekTuBaTa 3a pofoBa eHakBOCT (NocnefHa KOHCONMAUPaHa Bep3uja) v
IvpekTuBara 3a poj0BO-paMHONPABEH NPMUCTan O CTOKM U YCNYTX He ja UckyvyBaat
3awTuTaTa 3a ipXasjaHun Ha TPeTH 3eMju.

Cenak, LpXaBjaHuUTe Ha TPETM 3eMjM YXMBaAaT NPaBO Ha elHaKOB TPETMaH BO peuncu
nctuTe 0bnacTv WTO rvi NoKpUBaaT AMPEKTUBUTE 3@ HELUCKPUMUHALIM]A 0TKAKO Ke ce
KBanudukyBaaT Kako ,XXUTeNu co NoJOAr NPecTo;j”, BO COFNAacHOCT co [iupekTusaTa
3a ApXaBjaHu Ha TpeTu 3emju (koja, Mery ApyruTte ycnoBu, NPONULLYBa NEPUOS, O4
neT roAWMHU 3aKoHCku npectoj).2* flononHutento, Aupektveara 3a obeauHyBarbe Ha
CeMejcTBOTO, BO OpPefieHu YC/I0BM, UM A03BOJIYBa Ha ApPXaBjaHUTE Ha TPETU 3eMju
KOM 3aKOHCKM NpecTojyBaaTt BO HEKOja fpXaBa-usieHka fa bupat npuapyxenu og
YNEHOBWTE Ha HUBHOTO CemejCcTBo.%>

84 [lupektvea 2003/109/E3 Koja ce ofHecyBa Ha CTaTycoT Ha ApXasjaHWTe Ha TPETV 3eMjy KOU Ce XUTeNn co
noponr npecroj, Cnyx6eH BecHuk 6p. L 16, 23.1.2004, cTp. 44.

85 [upektnsa 2003/86/E3 3a npaBoTo Ha 0beAnHyBatrbe Ha cemejctBoTo, Cyx6eH BecHuk 6p. L 251,
3.10.2003, cTp. 12.
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Ce pa3bupa, oBMe npaBuna NponuwaHu Bo NpaBoTo Ha EY He ru cnpeyyBaaT
LpXaBuUTe-4neHkun fa BOBeAAaT NOMNOBOJIHM YC/I0BM BO PaMKUTe Ha HaLMOHAaNHOTO
3aKOHOJaBCTBO. [lONONHUTENHO, CyAckaTa npakTuka Ha ECYI, kojawTo e npegmet
Ha auckycuja Bo Mornasje 4.7., nokaxyBa Aeka Mako efHa ApXaBa MOXe ia CMeTa
JleKka nuuaTta Kou ce ApXaBjaHu U OHME KoM He Ce ApXaBjaHu He ce BO CnopeanivBa
cuTyaumja (M HUBHMOT pa3NuyeH TpeTMaH BO OfpeieHN OKOJTHOCTM fla Fo CMeTa
33 J03BOJIEH), HA4YeNHO CMTe npaBa nponuwanu co EKYM mMopa eaHakBo Aa ce
rapaHTMpaar 3a CMTe NuLa Kou cnaraat nof Hej3auHa jypucankuumja. Bo taa Hacoka,
EKYM HameTHYBa 06BPCKM 3a ApXaBUTE-4NeHKM BO BPCKA CO APXaBjaHUTE Ha TPETH
3eMM, KOV BO HEKOM 0651acTu ce nownpokm of, 6aparbaTa NPONMLWAHM CO NPABOTO Ha
EY.

3.3.  Ondarot Ha EBponckaTta KOHBEHLM]a:;
yneHot 14 v lNpotokosnor 12

3.3.1. Mpupopata Ha 3abpaHaTa 3a AUCKPUMUHALM]a
of KoHBeHumjaTa

YneHoT 14 rapaHTvMpa eqHakKBOCT ,BO YXMBateTo Ha... NpaBaTa u coboaute
npeasupaeHn Bo EKYM. 3atoa, ECYM He e HapnexeH fa pa3rneaysa xanbwu 3a
OUCKPUMMHALM|a, OCBEH JLOKONKY TUe He Ce NOBP3aHWU CO HEKOe OA npasaTa
3arapaHtupanm co EKYIM.

"

Cekoraw kora ECYI pa3rneayBa HaBoAHa NoBpeaa Ha 4neHoT 14, Toa ro npasum
BO BPCKa CO HEKOe MaTepujanHoOTo NpaBo. YecTo, XanuTenoT HaBeJyBa NoBpena
Ha HeKoe MaTepujaNHo NpaBo, U AOMNOMHUTENIHO HA TOa yNaTyBa Ha NoBpeaa Ha
MaTepujanHOTO NpaBo BO Bpcka co 4neHoT 14. Co apyrun 300poBK, OCBEH TOa WTO
He r'M UCNONHYBA CTaHAApANUTE NOTPe6HU 3a oCcTBapyBatbe HA €HO MaTepujanHo
npaeo, NoBpefaTa Ha NPaBOTO Ha XanUTeNoT NpeTcTaByBa U AUCKPUMUHALM]jA BO
CMMCNa Ha TOa ieKa OHME KOW Ce BO CJIMYHM CUTYauun He Brne COOYEHU CO CIIMYHO
obecnpasyBake. Kako wTo e gafeHo Bo lMornasje 4, 4ectn ce cnyvyaute Kage
ECYM yTBpAYyBa NOBpeAa Ha MaTepujanHOTO NPaBo, HO He ja pa3rneayea xanbara
33 AMCKpPUMUHAUMja OKONKY CMeTa Aeka Toa BO cywTuHa 6u nogpasbupano
pasrneayBatbe Ha ucTaTa Xxanoa.

Oea lMNornasje npBo faBa npernej Ha npaeaTa 3arapaHTupaHu co EKYM, a notoa
objacHyBa kako ECYIM ro Tonkyean ondatot Ha EKYIM 3a noTpebuTe Ha npMMeHaTa Ha
uneHort 14.
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3.3.1.1. TlpaBa 3arapaHtupanu co KoHBeHuujaTa

bupejku uneHoT 14 LenoCHO 3aBMCK O AMCKPUMUHALM]ATa WITO Ce 3aCHOBA BP3
eAHO o[, MaTepujanHMTe NpaBa 3arapaHTupanm co EKYM, notpebHo e ceondatHo
pa3bupatbe Ha npaBaTa wTo ru nokpuea EKYM. EKYM cogpxu cnncok Ha npaea,
rMaBHO KaTeropn3npaHu Kako ,rparaHcky v NOANTUYKM®, HO Cenak Taa 3alTUTyBa M1
ofpefieHn ,eKOHOMCKM 1 coumjanHn” npaea.

MaTtepujanHuTe npasa coapxaHu Bo EKYI nmaaTt nckny4ynmTenHo WuUpPoK oncer,
BKJYYMTENHO W, HA NPUMep: NPaBOTO HAa XWUBOT, NPaBOTO HAa MNOYMUTYBaHE Ha
NPUBATHUOT U CEMEJHUOT XUBOT, U ciobofaTta Ha MUCNa, COBECT U penuruja.

Cekorall Kora ejHO Npaluarbe Ha AUCKPUMUHALMja ce MOBP3yBa CO efHa of obnacture
ondaTeHn co npaBo 3arapaHTupano co EKYM, ECYM ru pasrneayBa v xanbeHute
HaBOAM 3a NOBpefa Ha yneHoT 14.

OBa e UCKNTYYMTENHO BaxXHa pa3nuka Mery npaBoTo Ha EY n EKYM, npu wro EKYM
obe3bepyBa 3aWTMTa OA AMCKPMMUHALM]aA 32 Npallatba KOUWTO He Ce YpeaeHu
CO NpaBOTO 3a HeAUCKPUMMHaUWMja Ha EY. Mako MosenbaTa 3a OCHOBHMTE NpaBa ja
068p3yBa EY na He rv HapyLwwyBa YOBEKOBMTE NpaBa CO MEPKMTE KOMLITO FM npe3ema
(BknyumtenHo u 3abpaHata 3a AMCKpuMMHaLWmja), MosenbaTta ce ogHecyBa camo Ha
ApXaBuTe-4YNeHKM, U Toa Kora TMe ro npuMeHyBaaT npasoTo Ha EY. MosenbaTa ce
OflHeCyBa Ha ipXaBuTe-yeHKN BO BaKBM OFPAHNYeHW OKONTHOCTM, eJHOCTaBHO 3aT0a
wTo camaTa EY Hema BocnocTaBeHO afMUHUCTPATMBEH anapaT BO ApXaBUTe-4ieHKu
3a cnposefyBatbe Ha NpaBoTo Ha EY, Tyky npasoTo Ha EY ce cnpoBepaysa of cTpaHa
Ha aAMUHUCTPATUBHUTE OpraHy Ha camuTe ApXasu-uneHku. OTTyka, Nosenbata He
co3faBa HUKaKoB edekT BO OHMe 0OnacTv kage apxaBuTe-uneHkun He fenerupane
oBnacTyBaka Ha EY.

Op BoBeAyBakeTO Ha AUPEKTUBUTE 3@ HEUCKPUMUMHALMja U NPOLWMPYBaHETO Ha
3alWTuTata BO OAHOC HA NPUCTanoT A0 CTOKM M YyCNIyTU 1 NPUCTanoT 40 CUCTeMOT
3a coumjanHa 3awTmTa, pa3nukarta Bo ondartoT Ha 3awTuTa WTo ja Hyam EKYM un
AupekTuBUTe ce Hamanuna. Cenak, MoXe fia ce noco4at Hekou obnactu kage EKYI
HYAM NOLWMPOKa U NPUOPUTETHA 3alTWTa BO cnopefba co npasoTo Ha EY. Tue obnactu
Ce pa3rnegyBaart nogony.

3.3.1.2. Ondar Ha npaBaTa o KoHBeHumjaTa

Kora ro npumeHyBa uneHort 14, ECHIT npvMeHyBa LWIMPOKO TONKYBahe Ha ONCeroT Ha
npasara og, EKYIT:
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npeo, ECYM nojacHu aeka Moxe Aa pasrneaysa xanbu Bo Bpcka co YNeHoT 14 kou
Ce 0fHecyBaaT Ha HEKOe MaTepujanHo NpaBo, AyPM 1 BO C/y4aj KOra He NocToun
noBpefia Ha NPeIMeTHOTO MaTepujanHo npaso;®

BTOpO, ECYM HaBepe neka ondatot Ha EKYI ce npoTera nowvpoko of CNOBOTO Ha
3arapaHTupaHuTe npasa. 3a ECYI, noBonHo e gakTuTe BO NpeaMeToT aa bupat
LUIMPOKO NOBP3aHM CO NpallaraTta KoUWTO ce 3awTmuTeHn co EKYI.

Mpumep: Bo npeameTtot Zarb Adami v. Malta, xanutenoT gan HaBoAM 3a
AMCKPUMUHALMja BP3 OCHOBA HAa NOMOT NOPaAmM Hecpa3MepHO BUCOKUOT Bpoj
MaXw KOoW ce NOBMKaHU fia ciyxat Bo nopota.®” Ynenot 4(2) og EKYM 3abpaHysa
npuHynHa paborta. Ho, uneHot 4(3)(r) nponuwyea Aeka ,pefoBHUTE rparaHcku
00Bpckn” He ce ondaTeHn co KOHLENToT 3a ,MPUHyAHa paboTa”. ECYM yTBpaun
AeKa, nako ,pefoBHUTE rparaHckn obBpckn” He ce ondaTeHn Co 0BOj YfeH
(co apyrn 36oposu, EKYM He oBo3MOXYBa ocnobofyBate o M3BPLIYBatbe
Ha NOPOTHMYKATA [OMXKHOCT), PakTUTE Ha NpeaMeToT cnaraaT BO ONCEroT Ha
Toa npaso. ECYI cBoeTo pe3oHuMpatbe ro 3acHOBan Ha akToT AeKa OHa WTo
npeTcTaByBa ,pefoBHa rparaHcka JOJXXHOCT” MOXe Ja CTaHe ,HepefoBHa" Kora
Ce NPUMeHYBa Ha ANCKPUMMUHATOPCKU HAYMH.

Mpumep: Bo npegMeToT E.B. v. France, HauMoHanHMTe opraHu oabune bapare
3a MOCBOjyBakb€ WTO ro nofHena egHa nesbejka koja xvMBeena co Hej3MHaTa
napTHepka.®® Xanutenkarta HaBena npekplwyBare Ha YNEHOT 8, BO BPCKA
co uneHort 14. ECYM 3abenexan peka of Hero He ce 6apa Aa oanyyyea fanu e
NpeKpLIeH CaMMOT YNieH 8, LWITO TOj Fo CMeTan 3a BaxHo, buaejkv uneHoT 8 cam no
cebe He rapaHTMpa NpaBo Ha OCHOBake CEMEjCTBO UMM NPABO Ha NOCBOjyBakbe.
Cenak, ECYM Harnacun aeka e MOXHO xanbara 3a AMCKpUMMHALUMja Aa Bnese Bo
OMNCeroT Ha 0ApefeHO NPaBo, AypU U Kora npallareTo 3a KoewTo cTaHyBa 36op
He e NOBP3aHO CO KOHKPETHO Mpaso 3arapaHTupaHo co EKYM. Cynot ognyumn
[eka co ornep, Ha Toa WwWTo PpaHumja BO CBOWTE HaLMOHANHW 3aKOHM NpefBuaena
NpaBo Ha NOCBOjyBakbe, PaKkTUTE Ha NPeAMEeTOT HECOMHEHO BIeryBaaTt BO ONCeroT
Ha yneHoT 8. Bp3 ocHoBa Ha dakTute of npegmetot, ECHM, ucto Taka, ytepann
[eKa cekcyanHaTa opveHTalumja Ha Xanutenkata uMana pelaBayka ynora Bo
on6uBareTO Ha HAaAJIeXHWTe OpPraHuW Aa v J03BONAaT ja NOCBOU feTe, WTO nak
npeTcTaByBa LMCKPUMUHATOPCKM TPETMaH BO cnopenba co apyrute HemaxeHu/

86 Buaw: ECUM, Sommerfeld v. Germany [ronem cyacku coset] (6p. 31871/96), 8 jynu 2003 rog.
87 ECYN, Zarb Adamiv. Malta (6p. 17209/02), 20 jynn 2006 rop,
88 ECHMN, E.B. v France [ronem cyackm coset] (6p. 43546/02), 22 janyapu 2008 rop.
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HeXeHeTu NoejMHLM KoM, BO COTMACHOCT CO HALLMOHANHOTO 3aKOHOAABCTBO,
MMaat NpaBo Ha NOCBOjyBakbe.

Mpumep: Bo npeameToT Sidabras and DZiautas v. Lithuania, xanutenute npep,
Cy#OT lane HaBOAM AeKa HUBHOTO NMPABO Ha NOYMTYBake Ha NPUBATHUOT XMBOT
6uno noBpeAeHo Co Toa WTO ApXaBaTa HaMeTHana 3abpaHa 3a npucrtan go
BpaboTyBae BO ApXaBHaTa cnyxba n 3abpaHa 3a BpaboTyBatbe BO oapeaeHu
cerMeHTV o npusatHMoTt cektop.®? EKYM He rapaHTMpa npaso Ha pabora. Cenak,
ECYM opnyumn geka oBoj Cyiyyaj cnara Bo ONceroT Ha YneHoT 8, 3aToa WTo ,BO
ronema Mepa, TakBata 3abpaHa Bnujaena Bp3 HMBHaTa cnocobHOCT fa pa3BuBaar
OJHOCU CO HafBOPELLHWNOT CBET M CO3[1ana CepMO3HM TELIKOTMM 3a HUB BO MOrNes
Ha 3apaboTyBareTo 3a XMBOT, CO OUUINEAHM NOCNEANLM BP3 YXUBAHETO Ha
NpPaBoTO Ha NPMBATEH XMBOT."°

Mpumep: Bo npeameToT Carson and Others v. UK, xanutenute HaBene feka
Blagarta rm ANCKPMMMHMPAana Bp3 0CHOBA Ha MECTOTO Ha XUBeee, 0f6MBajkn
[a [,03BOSIY HUBHUTE NEH3MM [la Ce NOKayaT Bp3 UCTa OCHOBA Kako M NeH3uuTte
Ha NeH3noHepuTe Ko xuseat Bo ObeanHetoTo KpancTeo unv Bo Hekoja oA
3eMjuTe co kon O6eamHeToTO KpancTeo MMa ckiyyeHo coofBeTeH bunatepaneH
porosop.®! ECYM oanyumn geka nako EKYNM He cosgasa npaso Ha couMjanHo
oCurypyBare WM neHsuja, Bo Cnyyaj kora camata Apxasa ognyyuna aa ro
BOBe/ie BaKBOTO NPaBo, TOA ro NOBJieKyBa NPaBOTO HA CONCTBEHOCT KOELWTO e
3awWTumTeHo co YneHot 1 og lMpotokonort 1.

ECYM Ha ClIMYEH HAYMH O4NYYMN U BO MHOTY APYTU Cllydaun NMOBP3aHMU CO pa3NnyHu
tbopMM Ha ucnnata Ha ApXaBHU DeHedULUM M NpU Toa HaBen feka TakBuTe
cnydau cnaraat Bo oncerot Ha 4neHot 1 of MpoTokonot 1°% (Buaejku ce cmeTaar
3a concTBeHocT)?3 unu Bo onceroT Ha YneHoT 8 (Buaejkn BNujaaT BP3 ceMejHUOT

89 ECYN, Sidabras and Dziautas v. Lithuania (6p.. 55480/00 1 59330/00), 27 jynn 2004 rop,

90 Ibid., naparpad 48

91 ECYN, Carson and Others v. UK [ronem cypcku coer] (6p. 42184/05), 16 mapt 2010 roa.

92 LenocHo pa3rneayBatbe Ha uneHoT 1 o MpoTokonoT 1 Moxe fia ce Haje Ha UHTepHET CTpaHMLaTa Ha
CoseToT Ha EBpona, 06pa3oBaHMe 3a HOBEKOBMTE NpaBa HaMeHeTo 3a NpakTMdapy, kaj GrgiC, Mataga,
Longar and Vilfan, 'The right to property under the ECHR', Human Rights Handbook, No. 10, 2007 rog,
nocranHo Ha: www.coehelp.org/mod/resource/view.php?inpopup=true&id=2123.

93 Ha npumep, ECYI, Stec and Others v. UK [ronem cyacku coset] (6p. 65731/01 1 65900/01), 12 anpun
2006 rog. (Mcnnata Ha neH3uu 1 MHBanuacka nomou); ECHN, Andrejeva v. Latvia [ronem cyacku coset] (6p.
55707/00), 18 cheBpyapu 2009 roa. (ucnnata Ha nensuu); ECHI, Koua Pairrez v. France (6p. 40892/98),
30 centemBpu 2003 rop. (ucnnata Ha uHBanuacka nomol); ECHN, Gaygusuz v. Austria (6p. 17371/90), 16
centemBpy 1996 rog. (ucnnata Ha BeHednumm Bo ciyyaj Ha HeBpaboTeHOCT).
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WM NPMBATHWOT XMUBOT),?* 3@ LennTe Ha NPUMeHaTa Ha YneHot 14. OBa e ocobeHo
BaXHO BO OAHOC Ha AUCKPUMMHALMjaTa BP3 OCHOBA Ha ApXaBjaHCTBOTO, WTo Hewe
AMcKyTUpaHa norope Bo lMornasje 3.2., nopaau hakToT aeka npasoTo Ha EY e paneky
NOpPecTPUKTUBHO BO OBOj NOrNeA.

3.3.1.3. Mpotokon 12

MpoTokonoT 12 3abpaHyBa AMCKPUMUHALM]ja BO OQHOC Ha ,YXMBateTO Ha HeKoe
npaBo NpeaBMAEHO CO 3aKOH” U OTTYKa TOj MMa NOrosieM oncer of YneHot 14 koj ce
ofiHeCyBa caMo Ha npasarta 3arapaHtupanm co EKYM. Cnopes KoMeHTapoT Koj ce
OAHECYBa Ha 3Ha4YereTo Ha 0BMe nommu Bo O6jacHyBaykmoT u3BewTaj Ha COBETOT Ha
EBpona, cnegHaBsa oapenda ce ogHecyBa Ha IMCKpUMMHaLMjaTa:

* NP yXMBake Ha Koe 6MNOo NPaBo WTO HALLMOHANHOTO 3aKOHOAABCTBO KOHKPETHO
My o AaBa Ha NOeAUHELOT;

* MU yXMBakbe Ha NPaBO KOELITO MOXE Aa Ce U3BNeYe Of jacHaTa 00BpCKaA Ha HEKO]
LAPXaBEH 0praH NponuiaHa co HaUMOHaNHOTO 3aKOHOLaBCTBO, OHOCHO KOra
BO COrNACHOCT CO HALMOHANHUTE 3aKOHW, HEKOj jaBeH opraH uMa obBpcka fa ce
OAHecyBa Ha OAPeeH HauuH;

* 0[] CTPAHa Ha jaBEH OpraH, Npy M3BPLIYBatbe HA AUCKPELMOHNTE OBNacTyBakba (Ha
npumep, A0AenyBake Hekakem cybBeHLuN);

* npeKy ApYr YMH UNKU NPONYCT HaNpaBeH Of CTPaHa Ha jaBeH opraH (Ha npumep,
0[HECYBaHETO Ha NPUMAAHMK Ha MOAKULMjaTa MPU KOHTPONMPAHETO HAa HEMMPK)."*

KomeHTapoT, ucto Taka, Benu geka MpoToKonoT Ha4yeNHO v 3alTUTYBa NOoejUHLUTE
ofl AMCKPUMMHALMja Koja ja MpaBu pxaeata, HO TOj Ce OAHEeCYBa U Ha OfHOCUTE
Mery npuBaTHUTE NMLLA, 3@ KOULITO 0BUYHO Ce CMeTa [leka Ce perynnpaHu of cTpaHa
Ha Apxa.arta, ,Ha npuMep, CBOEBONHO o OMBake NpucTan go pabota, npuctan 4o
pecTopaHu UAW A0 YCNYru WTo NpUBaTHM nuua ru obesbepysaat 3a jaBHOCTa, Kako
LITO Ce MEAMLIMHCKA Hera UM KOMYHaNHMW yCnyru of TunoT cHabayBakse o BoAa U co
enekTpuyHa eHepruja”.’ OnwTo 3eMeHo, NMpoTtokonoT 12 3abpaHyBa AMCKpPUMMUHALM]a
BOH YMCTO NIMYHU KOHTEKCTU, KaJie MOeAUHLNTE N3BPLIYBAAT QYHKLMUM KOULITO I

94 Ha npumep, ECYI, Weller v. Hungary (6p. 44399/05), 31 mapt 2009 rop,. (aeTcku OAaTOK Ha Mcnnatata 3a
COLMjanHo OCUrypyBatLe).
Mpotokon 12 koH KoHBeHLMjaTa 3a 3aluTiTa Ha YOBEKOBUTE NpaBa 1 ocHoBHWTe cnoboau (36upka Ha
eBponckuTe goroeopu 6p. 177), O6jacHyBaukm ussewwraj, naparpad 22, gocraneH Ha: http://conventions.
coe.int/Treaty/en/Reports/Html/177.htm.

96 Ibid., naparpad 28.
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cTaBaat Bo nonoxba Aa ofnyvyBaat 3a HAYMHOT Ha KOj Ce HYAaT jaBHO-A0CTaNHUTe
CTOKM U yCIyru.

Bo eguHcTBeHnoT npegmet wto ECYI ro pasrnegysan Bp3 0CHOBA Ha 4neHoT 1 of
MpoTtokonot 12, Sejdi¢ and Finci v. Bosnia and Herzegovina, 3a Koj ce [uckyTupa BO
Mornasje 4.6., ECYM n3jaBun geka oBOj MHCTPYMEHT ,BOBeyBa onwTa 3abpaHa
3a AMCKpUMUHaumja“. cTo Taka, Toj M3jaBUN AeKa aHanu3aTa Ha npegMeTuTe 3a
AUCKpUMUHaumja 61 6una naeHTMYHa co oHaa BOCTaHOBEHA Of CTpaHa Ha ECYIM Bo
KOHTEKCT Ha 4neHoT 14.

3.4. Ondar Ha gupekT1BUTe 3a
HeAUCKPUMMHAUM]a Ha EY

Cnopepn AVMpeKTUBUTE 3a HEAUCKPUMMUHaUUja, ondaToT Ha 3abpaHaTa 3a
OUCKPMMMUHALM]a Ce ofHecyBa Ha Tpu obnacTu: BpaboTyBatbe, coumjanHa 3awTumTa
¥ npucTan 4o CTOKW U ycnyru. Bo MomeHToB, InpekTuBaTta 3a pacHa eflHakBOCT Ce
ofHecyBa Ha cuTe Tpu obnacTu. Mako HOBOTO 3aKOHOJABCTBO CO KOE Ke Ce Npowupu
OuvpekTrBaTa 3a eHaKBOCT Npu BpaboTyBareTo Ha cMTe TPM 06NacTm ce ywTe ce
pasrnefyBa, 0Baa AMpPeKTUBA BO MOMEHTOB Ce OAHECYBA CaMo Ha BpaboTyBakbeTo.
OvpekTuBaTa 3a pofoBa eHakBOCT (NocnefHa KOHCONUAUPAHa Bep3uja) u
OvpekTuBaTta 3a poA0BO-paMHONpPaBeH NpuCTan 40 CTOKU U YCNyru ce ogHecyBaaTt
camo Ha BpaboTyBareTo 1 Ha NPMCTanoT 40 CTOKMW U YCNYTU, HO HE O NoKpuBaart
CMCTEMOT Ha COLWjaHa 3alTunTa.

3.4.1. BpabotyBare

3awTtuTtaTta og AMCKpUMUHALUMja Bo obnacTa Ha BpaboTyBareTo ce oaHecyBa Ha cuTe
OCHOBM 3a 3alTMTa NPeLBMAEHN BO JMPEKTMBUTE 33 HEAUCKPUMMHALW]A.

3.4.1.1. Npwvctan o BpaboTyBakbe

ECIM npuMeHyBa WMPOKO TONKYBakhe Ha KOHLENTOT ,npucTan Ao BpaboTtyBame”.

Mpumep: Bo npeameToT Meyers v. Adjudication Officer, ECMN yTBpaun aeka
npucTanot fo BpaboTyBarbe r NOKpuUBa ,He CaMo yCcnoBuTe WTo ce 0besbeneHn
npep fa ce cknyuu paboteH ogHOC”, TyKY U cuTe hakTOpU Ha BMjaHUE KOULITO
Tpeba fa ce 3emat NnpejBMA Npef NoeAMHeLOT Aa AOHecCe oANyKa fanu a
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ro npudartn noHyaeHoto pabotHo mecto unu He.’’ Bo npeameTtoT Meyers,
[ofenyBareTo ogpeaeHn apxasHu beHeduumum (kou ce ncnnakaar BO 3aBUCHOCT
0/1 HUBOTO Ha NPUXOAM) MOXe Aa BNe3e Bo 0Baa obnact. Toa ce gonxu Ha hakToT
[eKa Kora pasmMuciysa aanu aa ro npudartu pabotHOTo MeCTo KaHAUAATOT Ou
6un nop BNMjaHWe Ha HEroBoTO NPaBo Aa Aobue TakBu beHeduummn. CneacTBeHo,
TaKBWTE Pa3MUCYBatba BNUjAaT M BP3 NPUCTANoT 4o BpaboTyBarbeTo.

Mpumep: Bo npeameToT Schnorbus v. Land Hessen, xanuTenkata annMumpana
3@ CTaXaHTCKO MEeCTO LITO e NOBp3aHo o kBanuduvkauum 3a spaboTtyBate Bo
cyncteoto.”® Cnopepn HaLUMOHANHOTO 3aKOHOAABCTBO, Taa Tpebano Aa nonoxu
LPXaBEH WCMUT, NO WTO CiefyBa MePUOA Ha CTaxuparse, M NoToa fa Nonoxu
yliTe efieH ucnuT. XXanutenkara ro nosioxuna npe1MoT UCUT, Ho 1 Buno ogbuero
CTaXaHTCKOTO MECTO COo 0Opa3noxeHune jeka BO MOMEHTOT HemMa cnoboaHm
CTaxaHTCckM MecTa. NocnefoBaTeNHO Ha TOa, Hej3MHUOT npueM Bun oanoxex
cé po ocnoboslyBareTo Ha CTaXaHTCKM MecTa Of, CIeAHMOT LMKNYC Ha obyka.
XanuTenkata TBpAena feka 6una AMCKpUMUHUpaHa 3aToa WTo npuoputet bun
LA[EH Ha MallKUTe KAHAUAATU KOW OTCyXuWne BoeH pok. ECM yTBpaun geka
HaLMOHaNHOTO 3aKOHOAABCTBO LITO O ypeayBa AaTyMOT Ha NPUEM 3a CTaXaHTCKO
MeCTO BJierysaat Bo ondatoT Ha ,Npuctan Ao BpaboTyBate”, buaejkm u
NepMoAO0T Ha CTaxXuparse ce cMeTa 3a ,BpaboTyBare” cam no cebe v Kako fen of
npouecoT 3a 4obuBarbe paboTHO MECTO BO CYLCTBOTO.

3.4.1.2. Ycnoeu 3a BpaboTyBarbe, BKITY4YMTENHO
u oTnywTake o pabota u nnata

MoBTopHo, ECI, kora ToNKyBa LTO BieryBa Bo 0Baa 06nacT, NpyMeHyBa [0CTa LWMPOKO
novmarse. Ha KpajoT, Toa A0BeNo Ao CUTyaluja Kafe cuTe yCJI0BM WITO NOTEKHYBAaT 04,
paboTHMOT ofiHOC Ce CMeTaaT Aeka BNieryBaaT BO OBaa kaTeropuja.

Mpumep: Bo npegMeToT Meyers, xanuTtenkarta, koja 6una camoxpaHa Majka,
HaBena UHAMPEKTHA AUCKPUMMHALM]a BP3 OCHOBA Ha NOMOT NOPaAW METOAOT WTO
Ce KOpUCTY 3a NPecMeTyBakbe Ha KBaNUGUKyBaHOCTA HA CAMOXPaHUTE POAUTENN
3a nogurawe cemeeH kpeaut.®® Og ECM 6uno nobapaHo aa nojacHu ganm
0406pyBatbeTo cemeeH KpeauT (Bo hopMa Ha ApXaBHa MOMOLL) € CaMo Npallake

97 ECMN, Meyers v. Adjudication Officer, npeamer C-116/94 [1995] ECR1-2131, 13 jynn 1995 rop.
98 ECN, Schnorbus v. Land Hessen, npeamet C-79/99 [2000] ECR 1-10997, 7 nekemspu 2000 rog.
99 ECN, Meyers v. Adjudication Officer, npeamet C-116/94 [1995] ECRI-2131, 13 jynu 1995 rog.
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Ha colMjanHa 3alWTuTa MK Nak Toa NPeTCTaByBa M yC/IoB 3a BpaboTyBate. ECM ro
3eMan npenBuA hakToT ieKka CeMejHUOT KPeauT 3a Koj cTaHyBa 36op ce ncnnaka
BP3 OCHOBA Ha UCMOJHYBakbE Ha CNIeIHNBE TPW YCNIOBM: NPUXOAOT Ha bapaTtenoT
03 He HaAMWHYBa oA pefeHa cyma; bapatenoTt Unu HeroBMOT NapTHep Aa bupgart
BO paboTeH ofiHOC; U GapaTenoT UM HeroBMOT NapTHep fa 6uaaT oAroBopHU
3a pete. ECM yTBpAvn aeka [lupekTmBaTa 3a e4HaKoB TpeTMaH (cera 3ameHeTta
co [lupeKTMBaTa 3a poaoBa eaHakBOCT (nocneaHa KOHCONMAUPaHa Bep3nja))
He Tpeba fga ce cMeTa 3a HEMPUMEHNMBA €AMHCTBEHO 3aT0A WTO NOMOLWTA 33
Koja cTaHyBa 360p npeTcTaByBa Aen 04 CUCTEMOT 33 COLMjaNiHO OCUTYpYBatbe.
HanpoTus, 61un ycBoeH NoWwmMpokK NpMcTan Koj pasrnefyBsa Aanuv noMoLuTa ce Aasa
BO BpCka co paboTteH ogHoc. Bo 0BOj ciyyaj, 3a Aa MoXe fa bue KOPUCHMK Ha
CUCTEMOT 33 CEMEjHM KPeANUTH, XanuTenkaTta Tpebano aa 4okaxe feka Taa unm
HEej3MHMOT MapTHep MMaart nnaTeHa paboTa. YcnoBoT 3a 3acHoBaH paboTeH ogHOC
ro nofBeayBa CMCTEMOT Ha CEMEejHM KpeanuTM Bo KaTeropujata paboTHu ofHocK.

MpuMeHaTa Ha BakBaTa WMPOKa AedUHMLM]a HA KOHLENTOT 3a BpaboTyBake
n paboTHu oaHocK ro Hasena ECM ga ytepan feka obesbefysarbeto jacim Ha
pabotHoTo MecT0!%’ n HamanysareTo Ha paboTHOTO BpeMe, UCTO Taka, BNerysaat Bo
oncatoT Ha 0Boj KoHuenT.!0!

ECM, ucTo Taka, ycBOWN [,0CTa UHKNY3MBEH NPMCTan KOH Npaliatbata NoBp3aHm Co
oTnywTake of pabota v nnaTa. Bo ogHoC Ha obnacTa oTnywTake of pabota, Toa rum
NOKPUBA PEYMCK CUTE CUTYaLLUU Kafie ce NPeKMHyBa paboTHMOT OAHOC. YTBPAEHO
e [eKa Toa BKJly4yBa, Ha NpuMep, cily4am Kkora paboTHMOT 0HOC Ce NpPeKnHYBa
BO COMNACHOCT CO NNaH 3a 406POBONHO 3aMUHYBathe Kako TEXHONOLWKM BULIOK, 0
Unn Kora paboTHWOT 0HOC Ce NPeKUHYBa NpeKy 3af0NXKUTENHO 3aMUHYBathe BO
nexsuja.lo

KoHuenToT Ha nnata e aedmHupaH Bo yneHoT 157 o [JoroBopot 3a hyHKLMOHMPaHETO
Ha EY, kafie ce Benu feka nnatata e ,00M4Ha OCHOBHA MM MUHUMAIHA HaHWLLA UMK
ucnnata v kakoB 6uno apyr HagoMecT, BO rOTOBO UK BO HaTypa, WTo paboTHMKOT
ro nobvea og paboTofaBavyoT, AUPEKTHO UM MHOMPEKTHO, BO BPCKA CO HEFOBMOT
paboTeH ogHoc.” OBaa aecuHULMja NOKPMBA pa3MyHM OeHed UMK WTo paboTHMKOT
rv [obvBa Bp3 OCHOBA Ha 3acHoBaH paboTeH ofHoc. OndaToT Ha oBaa AeduHMLMK]a

100 ECIN, Lommers v. Minister van Landbouw, npeamet C-476/99 [2002] ECR 1-2891, 19 mapt 2002 rop,

101 ECN, Jamstalldhetsombudsmannen v. Orebro Lans Landsting, npeamer C-236/98 [2000] ECR |-2189, 30 mapt
2000 rop.

102 ECN, Burton v. British Railways Board, npegmer 19/81 [1982] ECR 555, 16 depyapy 1982 rop.

103 ECN, Palacios de la Villa v. Cortefiel Servicios SA, npepmet C-411/05 [2007] ECR I-8531, 16 oktomspy 2007
rog.
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6un npegmert Ha pasrneaysarbe BO HU3a npefMeTu n3Hecenu npeg ECMN v npu Toa
6uno ognyyeHo aeka aeduHuumjaTa rv nokpmuea cute beHepuunm noBp3aHm co
paboTHOTO MeCTo, BKNY4YMTENHO 1 CyBBEHLIMOHMPAHO naTyBatse co Bo3,'%* HagomecT
33 XnBeethe BO CTPaHCTBO,?® 6oxnKHM BoHycK, %6 n paboTHu neH3um.!%’” Ona wro
BO CylWITWHa ce Hapa npu yTBpAyBatbe Ha GakToT fanu efHO Npawatbe BNerysa Bo
nouMoT ,nnaTa” e Hekakea opma Ha 6eHeduuMja WTO NpoM3Nerysa o4 NOCTOEHETO
Ha paboTHMOT ogHoC.

3.4.1.3. MMpwucTan go npodecrmoHanHa op1eHTaumja
M CTpy4Ha obyka

NeduHnumnjaTta 3a ,npodecmoHanHa opueHTaumja n cTpydHa obyka” bewe
pasrneaysaHa of cTpaHa Ha ECI Bo KOHTEKCT Ha cno6oHOTO aBUXere Ha nyre. 08
ECM ycBom winpoka aeduHnymja.

Mpumep: Bo npeameToT Gravier, eqHa CTyaeHTKa, koja 6una gpaHuycka
ApXaBjaHKa, cakana fa cTyaupa CTpun yMeTHOCT Ha KpanckaTta akagemuja 3a
ymeTHocT Bo Jnex (Académie Royale des Beaux-Arts).!%° Taa pebano ga nnatu
Takca 3a peructpaumja, foaeka CTyieHTUTe of ApXaBaTa-AoMaKkuH He Gune
NOANOXEHW Ha NnaKkarbe Bakea Takca. ECM usjaBun geka:

..-.CEKOja hopmMa Ha oOpa3oBaHMe NMpeky Koe ce BPWM NOATOTOBKA 3a
KBanudukalmja 3a M3BpLUYBakbe Ha HEKOja Npodecuja, 3aHaeT Unu BpaboTyBatbe
unu koewTo obe3benysa HeonxoAHa obyka U BeWTUHK 3a Taa npodecuja, 3aHaeT
unu BpaboTyBakbe NpeTcTaByBa CTPy4Ha 0byka, 6e3 ornep Ha Bo3pacTa U HUBOTO
Ha obyka Ha y4eHULUTe UNK CTYAEHTUTE, AYPY U KOra nporpamMaTa 3a obyka
BKJTy4yBa eleMeHT Ha OnwTo obpaszoBaHue.”

104 ECN, Garland v. British Rail Engineering Limited, npepmet 12/81 [1982] ECR 455, 9 deBpyapu 1982 rop,.

105 ECM, Sabbatini v. European Parliament, npeamet 20/71 [1972] ECR 345, 7 jyun 1972 rop.

106 ECM, Lewen v. Denda, npeamet C-333/97 [1999] ECR I-7243, 21 oktomBpu 1999 roa.

107 ECN, Barber v. Guardian Royal Exchange Assurance Group, npegmet C-262/88 [1990] ECR |-1889, 17 maj
1990 rop.

108 Cnopepa uneHot 7(3) oa Perynatveata 1612/68 3a cnobopiata Ha ABUXeHE Ha paboTHULMTE BO paMKuTe
Ha 3aegHuuata (CnyxbeH BecHuk 6p. L 257, 19.10.1968, ctp. 2), paboTtHuKoT ,uMa npuctan 4o obyka Bo
CTPYYHM Y4UNULLTa M LIEHTPU 3a npekBanudukaumja” b6es aa noanexu Ha NOHeNOBO/HM YCIOBYM BO cnopeaba
CO [lOMaLWHMTE paboTHULM.

109 ECN, Gravier v. Ville de Liége and Others, npepmet 293/83 [1985] ECR 593, 13 cespyapw 1985 rog.
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MpumMep: oBaa peduHuumnja buna npumeHeta Bo npeametoT Blaizot, kape
XanuTenoT annvMuupan 3a npuMemM Ha Kypc 3a BeTepuHapHa meguunna.o
ECM yTBpAMn fgeka, reHepanHo, yHUBEP3MTETCKA AUNIOMa Ce NoABeAyBa BO
paMKuTe Ha 3HayereTo Ha ,CTpydHa obyka”, Aypy 1 BO Ciiyyaj Kora KkpajHaTa
kBanudukaumja WTo ce foenysa BO paMKu Ha Nporpamara He NpeTcTaByBa
AMpeKTHa kBanudukaumja notpebHa 3a ofpeaeHa npodecuja, 3aHaeT uu
BpaboTyBare. [loBoneH e hakToT Aeka nporpamaTa 3a Koja cTaHysa 36op
00e36epyBa 3Haere, 0byka unu BewWTMHM NoTPeOHM 3a oapeaeHa npodecyja,
3aHaeT unu BpaboTyBatbe. Taka, Kora HeKOM 3aHaeTu He Hanaraat hopManHa
kBanudukaumja, M Kora yHuBepauTetckaTa gunnoma, cama no cebe, He
npetcTasyBa hopmaneH yCcnoB 3a U3BpLUYyBathe HA HeKoja npodecuja, Toa He
npeTcTaByBa npeyka nporpaMata fja ce cMeTa 3a ,CTpyyHa obyka”. EguHcTBEHMOT
MCKNY4OK Ofi BAKBOTO TONKYBatse ce ,0ApefleHn CTYAUCKM KYPCEBU KO, MO
cBojaTa creundmyHa NnpMpoaa, Ce HaAMEHeTM 3a LA KoM cakaart Aa ro nogobpar
CBOETO OMLWTO 3Haete, a He Aa Ce NOATOTBAT 33 U3BPLIYBake Ha Hekoja
npodecuja.”

3.4.1.4. OpraHusauuu Ha paboTHMUMTe M Ha paboTofaBaynTe

OBaa 061acT He ce 0HECYBA CAMO Ha YNIEHCTBO BO W NPUCTaN [j0 OPraHM3aumnnTe Ha
paboTHULM MK Ha paboTonaBaym, TYKY NOKPMBA M BKNy4yBakse Ha ML,ATa BO OBUE
opraHusaumn. Cnopeq HacoKWUTe fafieHn OA CTpaHa Ha EBponckata KoMucuja, 0Ba
“IMa 3a LeN f1a rapaHTMUpa AeKa AMCKPUMMHALMja HeMa 1@ Ce CYYM BO KOHTEKCT Ha
YNEHCTBOTO BO MM NpMA0GMBKMTE WTO NPOMU3Nerysaar o osue tena.!!

3.4.1.5. EBponckara KOHBEHLMja N KOHTEKCTOT
Ha BpaboTyBaHeTOo

Mako EKYI He coapxu npaBo Ha BpaboTyBatbe, ce CMeTa Aieka YneHoT 8 Bo opeaeHu
OKONTHOCTM ja nokpmBa obnacta Ha BpaboTyBareTo. Bo ropeHaBefieHMOT npefMert Si-
dabras and DzZiautas v. Lithuania ce cMeTano aeka BnagmHata 3abpaHa 3a BpaboTyBatbe
BO 4PXaBHMOT CEKTOP U BO AeNOBM 04 NPMBATHMOT CEKTOP KOja Ce OfjHeCyBa Ha
nopaHewHu areHTn Ha KI'b Bnerysa Bo onceroT Ha 4neHoT 8, BO BPCKa CO YNeHOT
14, bupejku ,Bo ronema Mepa, Taa BAnjaena Bp3 HUBHATa CNocobHOCT fa pa3BujaT

110 ECN, Blaizot v. Université de Liége and Others, npepmet 24/86 [1988] ECR 379, 2 depyapu 1988 rop.

111 Npepnor 3a inpektea Ha COBETOT 3a CNPOBEeAYBakbe Ha NPUHLMMNOT Ha eHAKOB TPETMaH Mery nyreto
HE3aBMCHO O HUBHOTO PACcHO UNW eTHU4KO notekno, COM (1999) 566 final, 25.11.1999.
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O[IHOCM CO HaJJBOPELIHMOT CBET 1 3a HWB CO3/1a/la CEPMO3HM TELIKOTUM BO NOTMEf Ha
3apaboTyBarbeTO 33 XMBOT, CO OYUNEeHM NOCNEAMLM BP3 YXMNBaFETO Ha NPaBOTO Ha
npusateH xusoT".}'2 CnnyHo Ha Toa, Bo npeaMeToT Bigaeva v. Greece, 6uno yTBpaeHo
[eKa YneHoT 8 Moxe [ia ro ondatu v BpaboTyBareTo, BKIYYMTENHO W NPaBOTO Ha
npucran go npodecuja.lt3

ECYM, ncto Taka, 3abpaHyBa ANCKPUMMHALM]A BP3 OCHOBA HA YNEHCTBO BO CMHAMKAT.
OcBeH T0a, Bo pamkuTe Ha EKYI npaBoTo 3a 0OCHOBake CMHAUKATM Ce rapaHTMpa Kako
camocTojHo npaso.!!4

MpuMep: Bo npeameTtoT Danilenkov and Others v. Russia, xanutenute 6une
M3N0XEHN HAa BO3HEMUPYBatbe M HEMOBOJIEH TPETMAaH 0f, CTpaHa Ha HUBHUOT
paboTofaBay BP3 OCHOBA HAa HUBHOTO YNEHCTBO BO CMHAMKAT.!® HusHuTe
rparaHcku Tyx6u npef HauMoHanHuTe cyaoBu bune onbueHn co ornep Ha Toa
AeKa ANCKpMMMHaLMja MOoXe fia Ce YyTBPAM CaMo BO KpMBUYHA nocTanka. Cenak,
jaBHUOT 00BMHMTEN 0A6MN fla NoBefe KPMBMYHA NOCTanka buaejkm ctaHpapaoT
3a i0KaXyBarbe Hanaran gpxaeaTa fa nokaxe ,06e3 pa3syMHO COMHeHMe" aeka
efieH UM noBeKe MeHayepu Ha dupmaTta Mmane Hamepa fa ANCKPUMUHMPaaT.
ECYMN yTBpAMA feka HENOCTOeHETO HA eheKTMBHA CyACKa 3alTUTa BO paMKuTe
Ha HaLlMOHANHOTO 3aKOHOAABCTBO KOja Ce 0f|HeCYBa Ha 3alTUTaTa Ha cnobopaTa
Ha 3ApYXYyBatbe BO CUHAMKATK NPeTCTaByBa NOBpeAa Ha YneHoT 11, Bo Bpcka co
yneHor 14.

3.4.2. Tpucran fo counjanHa 3awtmuta u opMm Ha
CoLMjaNiHO OCUrypyBame

Op cuTe AUPEKTUBM 3@ HEAUCKPUMUHALM]a, caMo [iupekTuBaTa 3a pacHa efHaKBoCT
00e3bepyBa Wupoka 3aWTMTa O AUCKPUMMUHALMja BO OJHOC HAa NpUCTanoT 4o
CUCTEMOT Ha couujanHa 3awTuTa v opyru hopmMm Ha counjanHo ocurypysame. OBa ro
ondaka v NpucTanoT A0 HeMaTepujanHa NoOMOLU KOjaLTo ce cMeTa 3a ,Bo0buyaeHn”
BO JpXaBaTa, Kako LWTO Ce jaBHOTO 3ApaBCTBO, 0Opa3oBaHMETO U CUCTEMOT 3a
coumjanHo ocurypyBame. Cenak, upekTmMBaTa 3a poA0BO-pPaMHONPABHO COLMjaNHO
OCUrypyBakbe BOCMNOCTaBYBa NpaBO Ha eJHAaKOB TPeTMaH BP3 OCHOBA Ha NOJOT BO

"

OIHOC Ha NOTECHOTO NOJe WTO o NOKPMBA ,COLM|aNHOTO OCUTYpyBatbe”.

112 ECYN, Sidabras and DZiautas v. Lithuania (6p. 55480/00 n 59330/00), 27 jynu 2004 rop.
113 ECYM, Bigaeva v. Greece (6p. 26713/05), 28 maj 2009 rop.

114 Ha npumep: ECHYN, Demir and Baykara v. Turkey (6p. 34503/97), 12 Hoemspu 2008 rog.
115 ECYN, Danilenkov and Others v. Russia (6p. 67336/01), 30 jynn 2009 rop,.
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3.4.2.1. CouwjanHa 3awTmnTa, BKAYYUTENHO U COLMjaNHO
OCUrypyBare 1 34paBCcTBO

MpeuunsHUoT oncer Ha oBaa 06nacT e HecurypeH buaejkn nctnoT He e objacHeT BO
pamkuTe Ha [lupekTvBaTa 3a pacHa eHaKBOCT v fonpBea Tpeba fa ce NpoTonkyBsa
npeky cyackaTa npakTuka Ha ECM. Kako wTo Gewe kaxaHo norope, InpekTmBata
3a POA0OBO-PaMHONPABHO COLMjaHO OCMTYpYyBakbe NpeBMAYBa €AHAKOB TPeTMaH
BP3 OCHOBA Ha MONOT U TOa BO OJJHOC Ha ,3aA0JIXUTENHUTE CUCTEMU 3@ COLMjanHO
ocurypyBarbe”.!6 Unenot 1(3) oBue cuctemmn ru gedmHnpa Kako NNaHOBU WTO
006e3bepyBaart 3alUTMTa BO CJiydaj Ha Gonect, UHBANMAMTET, CTapOCT, HE3TOAM Ha
paboTHOTO MecTo M TpyaoBu 6onecTn, HeBpaboTeHOCT, 1 Toa Kako AOMONHYBaHe
Ha ,CcouMjanHaTa NoMoL, C& oAeKa TME Ce HAMEHETM Aa I'M HaJoNOoNHaT UAX Aa v
3aMeHat” nNpeTxogHuTe NiaHoBM.

HejacHo ocTaHyBa WTO ce MUCAWM MOA NOMMOT ,COouMjanHa 3awTunTa”, nako
Ob6jacHyBauknoT MeMopaHiyM Ha KomucujaTa 3a npeanor AMpeKTUBaTa 3a pacHa
eAHaKBOCT, Kako U dopMynaunmuTe cCoapXxaHv Bo camaTta AUPEKTUBA, ynaTyBaat Ha
(hakTOT fleKa coumjanHata 3alWTuTa e nolwnpokKa of ,CoLunjanHo ocurypysarbe”.tt’
Co ornep Ha HaMepHaTa WMpPoYMHa Ha oapenbata, Tpeba fa ce cMeTa feka cekoja
topma Ha BeHedmLMm WITO TV HYOM ApxaBaTta, 6e3 orneg ganv Tve ce o eKOHOMCKa
WNuU HemaTepujanHa Npupofa, BNerysa Bo kaTeropumjarta couujanHa 3awTmTa, LOKonKy
ucrtata He e ondaTteHa co couujanHoTo ocurypysatse. Bo Taa cmucna, ronema e
BepojaTHOCTa fieKa oALenHu obnactv Bo Kou ce npuMeHyBa [lupekTuBata 3a pacHa

€[HaKBOCT Ce NPeKyIonyBaar.

HejaceH e u ondatoT Ha 3aWwTuTaTa of AMCKPUMMHaLMja BO obnacTta Ha 34 paBCTBOTO.
Ce YvMHM feka OBa Ce ofHeCcyBa Ha NPMCTanoT A0 jaBHOTO 3PaBCTBO M TOA BO BPCKa
co obe3benyBarbeTo Ha 34PaBCTBEHM YCIYIU, KaKo WTO e NeKyBareTo WTo ro
o6e3besyBa afMUHUCTPATUBHMOT M MEAULMHCKMOT nepcoHan. Ce npeTnocTaByBa
[eKa 3alTuTaTta ce ofHeCyBa M Ha 3 paBCTBEHOTO OCUIYPYyBakse KOra ycyrute rv
06e36epyBaaT NPUBATHU MHCTUTYLMK, HO NALMEHTUTE TM MOBPaTyBaaT UCNNATEHUTe
CpeACTBa 3@ 34paBCTBEHM YCNYIU NPeKy 3aJ0NXKUTEIHUOT CUCTEM 3@ 34PABCTBEHO
ocurypyBatbe. OBAe, Ce YMHM feka oa0uBareTo fa ce 0CUTypyu noeguHew nnu
HannaTyBak€TO NOBMCOKM OCUTYPUTENHMU NPEMUM BP3 OCHOBA Ha pacaTa Unu
eTHMYKaTa NpMNagHoCT BNerysaar Bo ONceroT Ha oBaa oapenba. AnTepHaTUBHO, OBUe

116 3a pasnwuka of ,CMCTEMOT 3a paboTHUYKO oCuUrypyBarse” WTo Bo IMpekTuBaTa 3a pofoBa eAHAKBOCT
(nocnepHa KoHconMAMpaHa Bep3uja) ce kateropusmpa kako ,nnara’

117 Mpepanor 3a [inpektvea Ha COBETOT 3a CNpoBeyBakbe Ha NPUHLMNOT HA eAHAKOB TPETMaH Ha 3a nvuara 6e3
ornef Ha HUBHOTO PacHO UK eTHUYKO notekno, COM (1999) 566 final, 25.11.1999.
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obnactv 6u Mmoxene ga bupat noaBefeHW BO ONCEroT Ha oapenbaTa 3a npucran Ao
CTOKM U yCiyru.

3.4.2.2. CoumjanHu beHedbmnumm

OndartoT Ha ,coumnjanHute beHepuumn” e [LOOPO yTBPAEH NpeKy CyAcKaTa NpakTMKa
Ha ECI Bo KOHTEKCT Ha NPaBOTO 3a CI06GOAHO ABUXEHE Ha NMLA U 33 HEro ce
NPUMEHYBA UCKNYYUTENHO WKpPOKa AeduHMLM]a.

Mpumep: Bo npegMeToT Cristini, xanutenkaTa, Koja e UTanujaHcka fpXaBjaHka,
xuBeena Bo ®paHumja co cBOUTe AeLa, @ Hej3MHWOT NOKOEH COMNpYr ce cMeTan
3a ,paboTHMK” cnoped npasoTo Ha EY.18 OpaHuyckuTe XenesHuum Hyaene
Cy6BEHLMOHMPAHM NaTHUYKM NPOMYCHULM 3a FONeMM CeMejcTBa, Ho BapareTo
Ha r-ra KpucTuHm 3a TakBa nponycHuua 6uno onbueHo, 1 Toa Bp3 OCHOBA Ha
Hej3MHOTO ApXaBjaHCTBO. ApryMeHTUTe [afleHV BO Taa Hacoka HaBeayBane
Aeka 3a notpebute Ha npasoTo Ha EY, ,coumnjanHu GeHeduumMm” ce camo oHue
H6eHetbMuUUM KOUIWTO NOTEKHYBAAT OA A0roBOPOT 3a paboTeH ogHoc. ECM He
Ce Cornacun co BaKBOTO Pe30HMpatbe, U YyTBPAMN Aeka TepMUHOT Tpeba aa ru
BK/y4yBa cuTe 6eHedunumm, 6e3 ornef Ha NoCTOEHETO Ha AOroBOp 3a paboTeH
OLHOC, BKNYYUTENIHO M NPONYCHWLM 3@ NOEBTUHM Bunetw.

Bo npepgmetoTt Even, ECM rv pedmHmpan ,coumnjanHute 6eHedmummn” kako beHedumumm:

.kow, 6e3 ornep fanu ce NOBP3aHM CO OrOBOP 3a paboTeH 0JHOC Ui He,

061YHO ce fjofienyBaaT Ha HALMOHATHY PABOTHULW, TIABHO NOPAAYN HUBHUOT
objekTvBeH CTaTyc Ha paboTHULM UM Nopaam camuoT akT feka Te npecTojyBaat
Ha TepuUTOpMjaTa Ha Tad APXABA, A MPOLUMPYBAHETO HA 0BUe beHeduLum Ha
paboTHULM Kou Ce APXABjaHW Ha APYry APXABU-4IeHKM Ce CMeTa 3 COOABETHO, CO
Lien Aa ce 01eCHU HMBHATA MOBMIHOCT BO pamkuTe Ha 3aeaHuuara. "

TepMWHOT Ce NPUMEHYBa Ha PeYncKu cuTe npaBa cé [JoAeKa TUe ja 3aA0BoNyBaaTt
peduHMUMjaTa fafeHa Bo npeaMeToT Even: He NoCTOM pasfivka Mery npaso WTo
ce fofenyBa Kako ancoiyTHO NPaBo MW OHWe Npasa WTOo Ce AofeNnyBaaT Ha
JLMCKpeLuunoHa ocHoBa. MoHaTtamy, gedrHMLMjaTa He ja MCKNy4yBa MOXHOCTa npaBaTa
KOMLITO Ce fofeNnyBaaT No 3aBpllyBakeTo Ha pabOTHUOT OAHOC fla ce cMeTaaT

118 ECN, Fiorini (née Cristini) v. SNCF, npeamet 32/75 [1975] ECR 1085, 30 centemspy 1975 rog.
119 ECN, Criminal Proceedings against Even, npegmet 207/78 [1979] ECR 2019, 31 maj 1979 rop., naparpac 22.
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3a coumjanHu beHednumMmM, Kako WTO e NPaBoTo Ha neH3unja.'?® Bo cywTHHA, BO
KOHTEKCT Ha cnobofiHOTO ABMXKEHE, COLMjanHNTe BeHeduLMM ce OfHECYBaaT Ha CUTe
6eHedMLUMM KOMLITO MMAAT CBOjCTBO Ha NOAAPLIKA 3@ PaOOTHMKOT-MUIPAHT CO LieN TOj
[, Ce MHTerpMpa BO OMLITECTBOTO Ha ApXaBaTa-AoMakuH. [lo cera, CyaoBuTe uMaat
npunu4Ho nubepaneH Npuog KoH YTBPAYBarETO AaNu HEKOE Npallakbe NpeTcTaByBa
coumjanHa beHeduumja. NMprumepuTe 3a BakBU Clly4am BKIy4yBaaT:

* ucnnata Ha 6eckamaTteH ,3aeM 3a nopoayBatke”. Mako objacHyBareTo 3a
JofenyBakeTO BakBM 3aeMM ynaTyBa Ha NOTTUKHYBarhe Ha HAaTaNMUTeTOT BO
apxasaTa, ECM cveTan feka 3aemMoT NpeTcTaByBa coumjanHa beHedumumja, buaejkm
Ha Hero ce rneja Kako Ha CpejCcTBO 3@ OfleCHyBake Ha PUHAHCMCKMOT TOBap Ha
cemejcTBaTa co HUCKM npuxoam;t?!

* [0AenyBarbe rpaHT BP3 OCHOBA Ha I0rOBOP 3a KyNTypHa copaboTka, co uen aa
Ce NofApXaT HaLMOoHanHMTe paboTHULM KOM Ce CTeKHyBaaT co obpa3oBaHue BO
cTpaHcTeo;!??

* NPaBOTO Ha NOEAMHELOT f1a My Ce NPOYNTA KPUBMYHOTO 0OBMHEHNME Ha ja3MKOT WTO
ce 36opyBa BO HerosaTa MaTuyHa 3emja.'?3

3.4.2.3. Obpa3zoBaHue

WHuumjanHo, 3awTmTaTa of AMCKpPMMUHALKja BO NpucTanoT fo obpasoBaHue e
pa3BMeHa BO KOHTEKCT Ha CI0BG0AHOTO ABMXEHE Ha IMLLA BO COTNACHOCT CO YNeHoT 12
oA PerynatmBata 1612/68, Koja KOHKPETHO Ce OfjHeCyBa Ha AeLata Ha paboTHuuwTe.
OuurnepHo e feka obnacta Ha obpa3oBaHWeTO ce Npeknonyea co obnacTa Ha
cTpyyHaTta obyka. HejacHo e ganu Taa ru BKNy4YyBa M Nporpamute 3a BUCOKO
o0bpa3oBaHMe KOMLITO Ce UCKNyYeHu o obnacTta Ha cTpy4YHaTa obyKa 1 ce HaMeHeTH
MCKNY4MBO 3a NOA0DOpPYBatbe Ha OMLITOTO 3HaeHbe.

Mpumep: Bo npeameToT Casagrande v. Landeshauptstadt Miinchen, xanutenkata
H6una Kepka Ha UTanMjaHCKyU ApxasjaHuH Koj paboTten Bo NepmaHuja.'?*
lepMaHCKMTe BNacTu ucnnaTyBase MeceyeH LeTCcku [OAATOK 3a fela Ha
YUMNULIHA BO3PACT KOM NOCeTyBaaT YYMNULWITE, CO Lien Aa NoAnpXart ,pefoBHO
noceTyBake Ha HactaBaTa”. ECI1 yTBpaMn feka cute onwTyv MepKu HaMeHeTu

120 ECM, Commission v. France, npeamet C-35/97 [1998] ECR I-5325, 24 centemspu 1998 rop.

121 ECN, Reina v. Landeskreditbank Baden-Wiirttemberg, npepmet 65/81 [1982] ECR 33, 14 jaHyapu 1982 rop.
122 ECN, Matteucciv. Communauté fran aise of Belgium, npeamer 235/87 [1988] ECR 5589, 27 centemspy 1988.
123 ECN, Criminal Proceedings against Mutsch, npeamer 137/84 [1985] ECR 2681, 11 maj 1985 rog.

124 ECN, Casagrande v. Landeshauptstadt Minschen, npegmet 9/74 [1974] ECR 773.
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[a ro NoALPXaT pefloBHOTO NOCETYBatbe HA HacTaBa BierysaaTt BO ONCEroT Ha
obpa3soBaHueTo.

3.4.2.4. EBponckaTta KOHBEHLMjA N KOHTEKCTOT Ha CoumjanHa
3awTtuTta u obpasoBaHue

Mako EKYI He copapxun npaBo Ha COLMjanHO OCUTypyBatbe, CyAcKkaTa NpakTMKa Ha
ECYMN jacHo ykaxyBa Ha Toa Aeka (opMuTe Ha COLMjaIHOTO OCUTYpPYyBakbe, Kako WTO
Ce UCnnaTv Ha NPUAOHECH 1 NeH3MK, cnaraat Bo OnceroT Ha YneHoT 1 op MpoTokonoT
1 unu uneHot 8 og EKYM.125

Mako EKYI He coapxu npaBo Ha 3apaBcTBeHa Hera, ECHI cmeTan geka npawarbarta
NOBP3aHM CO 3A4PaBCTBEHATA Hera, Kako WTo e NPMCTanoT 40 MeAULIMHCKK focueja,t?
cnaraart BO paMKMTe Ha YNeHOT 8 MAK Ha YNeHOT 3, Kora He103B0/yBarbeTo NpucTan 4o
34paBCTBOTO € [JOBOJIHO CEPUO3HO 3a [1a Ce CMeTa 33 HEeYOBEYKM UMW ferpaamnpayku
TpeTMmaH.'?” OTTyKa, MOXe Ja ce TBpAM Aeka XxanbuTe Kou ce ofHecyBaar Ha
AVCKPUMUHaumMja npu nobusareto NpucTan [0 34paBCTBO craraaT BO ONCEroT Ha
yneHor 14,

HejacHo e ganv npuctanoT Ao coumnjanim 6eHedunumm Bo hopMa Ha HeMaTepujanHa
MoMOLL, KaKo LITO Ce, Ha NpMMep, MPONYCHMLM 3@ NPeB03, Beryea Bo ondaroT Ha
EKYI, cenak, wupokorpagoTo ToNkyBake Ha 4neHoT 8 of ctpaHa Ha ECYI cyrepupa
Jeka BakBuTe beHedmuum cenak Moxart Aa Bne3at Bo ondaToT Ha EKYI, ocobeHo
Kora BakBuTe beHeduumMmn MMaart 3a uen aa ja nopobpat fobpococtojbata Ha eaHO
cemejcTBO.

YneHot 2 of NMpoTokonoT 1 koH EKYT coapxmn camocTojHO NpaBo Ha o6pa3oBaHue u,
CneacTBeHo Ha Toa, ECHIM cmeTa Aeka xanbuTe 3a LUCKPUMMHALMjA BO KOHTEKCT Ha
o6pa3oBaHMeTo cnaraat Bo ONCEroT Ha YneHoT 14. [iuckpummHauujata Bp3 0CHOBA Ha
obpa3oBaHueTo, cnopep EKYI, e npenMeT Ha pa3rneayBatbe Bo npegmetot D.H. and
Others v. the Czech Republic*?®, 3a koj ce guckyTtnpa so Mornasje 2.3.1., u BO npegmeToT
Or$us$ and Others v. Croatia'?®, 3a koj ce guckyTupa Bo Mornasje 5.3.

125 3a noseke uxdopmauuu, Buau: ECYI, Andrejeva v. Latvia [ronem cyackw coset] (6p. 55707/00), 18
tespyapw 2009 rog; ECHN, Gaygusuz v. Austria (6p. 17371/90), 16 centemBpu 1996 roa.; u ECHI, Koua
Poirrez v. France (6p. 40892/98), 30 centemspu 2003 rog,., KOULITO Ce fieTanHo pasrnefaqu Bo Mornasje 4.7.

126 ECYM, K.H. and Others v. Slovakia, (6p.32881/04), 28 anpun 2009 rog.

127 ECYN, Stawomir Musiatv. Poland (6p. 28300/06), 20 jaHyapu 2009 rop,.

128 ECYM, D.H. and Others v. the Czech Republic [ronem cyackw coset] (6p. 57325/00), 13 Hoemspu 2007 rog.

129 ECYN, Or$us$ and Others v. Croatia [ronem cyackm coset] (6p. 15766/03), 16 mapt 2010 rog.
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3.4.3. [lpucrtan go CToku 1 ycnyru, BKIIy4YUTENHO
n 00 [OMYBaHe

3awTuTtaTa og LMCKpMMUHaLMja Bo obnacta npucTan 4o CTOKM U YCIYTu, BKAYYUTENTHO
¥ [0 JOMYBakbe, Ce NPMMeHyBa CaMo BP3 OCHOBA Ha paca v Toa npeky [iupektusara
3a pacHa efjHaKBOCT, M BP3 OCHOBA Ha MonoT, npeky lupekTMeaTa 3a pogoBO-
paMHonpaBeH NpucTan fo CToku u ycnyru. YneHot 3(1) on [iupekTvBaTa 3a poaoBo-
pamMHoNpaBeH NpucTan fo CTokK M ycnyru obesbeaysa nonpeuunsHa ogpenbda u
nponuwysa aeka oapenbata ce ofHecyBa Ha CUTe CTOKU M yCyrK KO Ce jaBHO
poctanHu, 6e3 ornep Ha 3acerHaToTo NULE, Kako BO jaBHWUOT, Taka M BO MPUBATHUOT
CEKTOp, BKITYYUTENHO M YCNYrUTe Ha jJaBHUTE OpraHu, Kou ce HyAaT HagBop Of AOMEHOT
Ha MPMBAaTHMOT 1N CEMEJHUOT XMBOT, Kako MU TpaHCaKLUMUTe WTO Ce peanusmpaart
BO 0BOj KOHTeKCT.” OBaa AupeKTUBa, npeky naparpad 13 oa MpeambynaTa,
M3peyHo ja uCckny4yBa CcBojaTa NpUMeHa BO OAHOC HAa ,MeANYMCKUTE COQPXMHU 1
peknamuTte” u ,jaBHOTO UM NpUBATHOTO 0Opa3oBaHMe”, MaKo BTOPMOT UCKNYHOK
He ro HamanyBa onceroT Ha [lupekTMBaTa 3a pacHa efAHaKBOCT, KOja M3PEYHO ro
HaBeayBa 06pa3oBaHMeTo Kako 06nacT Bo Koja ce NpMMeHyBaaT Hej3uHUTE oapenou.
[IvpekTBaTa 3a pogoBO-pamMHONpPaBeH NPUCTan A0 CTOKW M YCAyrv jaBa ynaTyBatbe 1
Ha uneHotT 57 og [loroBopoT 3a PyHKUMOHMParbeTo Ha EY:

LYcnyrute ce cMeTa geka ce 'ycnyru’ BO paMKuTe Ha 3HaYereTo Ha 0Boj [lorosop kora
Tve ce obe3benyBaat 3a oapesAeH HAAOMeECT...

KoHkpeTHo, TepMuHOT ‘yenyrn’ BkiyqyBa:

(a) aKTMBHOCTV OF MHAYCTPUCKM KaPaKTep;
(6) akTMBHOCTM Of TProBCKM KapakTep;
(B) akTMBHOCTY Ha 3aHaeTYNN, N

(3) akTMBHOCTYM WTO Ce M3BPLIYBAAT KAKO Aen o Hekoja npogecuja.”

Bp3 Taa ocHOBa, Ce YMHM AeKa oBaa 001acT rv NOKPUBA CUTE KOHTEKCTU BO KOWLITO
CTOKM MNM ycnyru ce obe3benyBaa Bo 3aMeHa 3a oapefeH HafOMeCT, Cé Aoaeka
TaKBaTa pa3MeHa He Ce CJly4yBa BO COCEMA JIMYeH KOHTEKCT, CO MCKNY4OK Ha jaBHOTO
“nn npueaTtHoTo obpasoBaHue.

Cy,U,CKaTa NPakTWUKa Ha HaUMOHaNHUTe Tena cyrepupa neka obaa obnact noKpuea
CLI,EHapVIja, Kako WTo ce fobuBare npucTan oo NN HABOTO Ha yCcnyru wto ro
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o6e3benysaat 6aposu,'3® pectopanu u HoKHM kny6oBK, 3! gykaHu,'3? kynysatbe Ha
ocurypyBarse,'33 kako v gejHoCTMTe WTO T U3BpLIYBAaT ,MPUBATHM" NPOAaBaYM,
KaKo Ha npuMep ofrneayBa4m Ha Kyuntba.'3* Mako 3gpascTBoTo e noce6Ho ondarteHo
Co [lnpekTnBaTa 3a pacHa eHaKBOCT, T0a MOXE [1a BJIe3e 1 BO OMNCEroT Ha yCayru,
ocobeHo kora ce paboTh 3a NPMBATHW 34PABCTBEHN YCIYTU UM KOTa NOEANHLNTE
ce 06Bp3aHM fa nnakaaTt 3af0XMTENHO 34PAaBCTBEHO OCUTYpYBatkbe CO Len Aa
rM nokpujaT CONCTBEHUTE 34paBCTBEHM Tpowouu. Bo Taa cmucna, ECM ru Tonkyea
YCYruTe BO KOHTEKCT Ha CI0BOAHOTO ABMXEHE HA YCNIYTY, 3@ TUE Aa ja ondarar u
3[lpaBCTBEHATa Hera wTo ja 006e3beayBa npodutabuneH npaseH cybjekT Bo 3ameHa
3a HagomecTt.1®

JvpekTuBaTta 3a pacHa eflHakBOCT He ro AetumHupa aoMyBakeTo. Cenak, cyrepupaHo
e Aeka Taa Tpeba aa ce Tonkyea BO CBET/IO HA MEFYHAPOAHOTO NPABO 3a HYOBEKOBUTE
npaBa, 0ocobeHo BO Norfed Ha NOYMTYBakeTO Ha AOMOT Cloped YneHoT 7 of
Mosen6aTa 3a ocHOBHUTe NpaBa Ha EY n cnopep ynexot 8 oa EKYM (co ornep Ha Toa
Jeka cute apxaBu-uneHku Ha EY ce gorosopHu ctpann Ha EKYIT 1 co ornep Ha Toa
neka EY Bo naHuHa Ke npuctanm koH EKYM) v npaBoTo Ha COOABETHO AOMYBaks€ WTO e
JafeHo Bo YneHoT 11 o MeryHapoaHMOT NakT 3@ eKOHOMCKM, COLMjaliHU U KYNTYPHU
npasa (co ornep Ha Toa ileka CUTe ApXaBU-4NeHKM Ha EY ce ,OrOBOPHM CTPaHM Ha
nakToT). ECYM papje wupoka aedurHMUMja Ha NPaBOTO Ha AOM, CO LLeN Toa fa BKAy4M
¥ MOGUITHM LOMOBM, KaKO LITO Ce MPUKOAKW U NONYNPUKONKWU, [YPU U BO CUTYaLUM

130 OpraH 3a egHakoB TpeTMaH (YHrapwja), npeamet 6p. 72, anpun 2008 rog. Pe3uMeTo Ha aHINCKY jasuk e
focTanHo Ha uHdo-nopranot Ha ADT, npeamert 322-1 kaj European Network of Legal Experts on the Non-
Discrimination Field, 8 (July 2009) ‘European Anti-Discrimination Law Review’, cTp. 49.

131 BpxoseH cyp Ha LLBencka, Escape Bar and Restaurant v. Ombudsman against Ethnic Discrimination T-2224-
07, 1 oktomBpy 2008 rog. PeauMeTo Ha aHIMUCKM ja3uk e AOCTanHO Ha MHo-noptanot Ha AQTT, npeamer
365-1 kaj European Network of Legal Experts on the Non-Discrimination Field, 8 (July 2009) ‘European
Anti-Discrimination Law Review’, cTp. 68.

132 Bezirksgericht Débling (ABctpuja), GZ 17 C 1597/05f-17, 23 jaHyapu 2006. Pe3uMeTo Ha aHImnCKK jasuk
€ AocTanHo Ha nHdo-nopranot Ha ADM, npeamet 1- 1. OpuUrHanHUOT TEKCT MOXeE Aa Ce Hajae Ha: http://
infoportal.fra.europa.eu/InfoPortal/caselawDownloadFile.do?id=1.

133 AnenauuoHeH cyf, Bo Humec, Lenormand v. Balenci, 6p 08/00907 on 6 HoemBpu 2008 rof. 1 KpUBMUeH
cynckv coseT npu Bpxosruot cyn Bo ®paHumja, 6p. M 08-88.017 v 6p. 2074 op 7 anpun 2009 roa.
Pe3nMeTo Ha aHrMcKy jasuk e foctanHo kaj European Network of Legal Experts on the Non-Discrimination
Field 9 (December 2009) ‘European Anti-Discrimination Law Review’, ctp. 59.

134 AnenauvoHeH cya Ha LBeacka, Ombudsman against Discrimination on Grounds of Sexual Orientation v. A.S.,
npeamert 6p. T-3562-06, 11 despyapu 2008 roa. Pe3umeTo Ha aHMIMCKY ja3uk e foctanHo Kaj European
Network of Legal Experts on the Non-Discrimination Field, 8 (July 2009) ‘European Anti-Discrimination Law
Review’, cTp. 69.

135 ECN, Kohll v. Union des Caisses de Maladie, npeamet C-158/96 [1998] ECR I-1931, 28 anpun 1998 roa.; EC,
Peerbooms v. Stichting CZ Groep Zorgverzekeringen, npeamet C-157/99 [2001] ECR I-5437, 12 jynn 2001
rop.; v ECN, Miiller Fauré v. Onderlinge Waarborgmaatschappij, npeamet C-385/99 [2003] ECR I-4509, 13 maj
2003 rop.



Onchart Ha eBpONCKOTO NPaBo 3a HeLUCKPUMUHALW]A

Kora Tve ce HefneranHo noctaBeHun.13¢ Cnopen KOMUTETOT 3@ EKOHOMCKU, COLUjANHM 1
KynTypHu npasa npu OH, coofBeTHOTO foMyBase Tpeba fa 3a[0B0ONIM HU3a YCIOBU.
KoHkpeTHo, Toa Tpeba na buae co 3aj0BONMTENEH KBANMTET 3a a rapaHTUpa 3aTuTa
O[3 BPEMEHCKMUTE YCII0BU; Aa 'V 0Apa3syBa KynTypHUTe notpebu Ha xutenute (Bp3
OCHOBA Ha LITO NOMMOT 3a JOM ' BK/y4yBa WM BO3unaTta, NpUKONKUTE, KAMMOBUTE U
LpYrvi CTPYKTYpyY 04 BPeMeH KapakTep); Aa buae npuknyyeHo Ha jaBHUTE KOMYHaNHW
YCNYTU M CaHUTapHU MpeXu; 1 aa brae NOBP3aHO Co jaBHUTE CyXOuM 1 a 0BO3MOXM
npuctan 4o paboTHU MOXHOCTU Npeky coofBeTHa UHbpacTpykTypa. UcTo Taka,
LoMyBakbeTo Tpeba Aa noapasbupa coofBeTHA 3alTUTaA 0 NPUCKITHO UMY AUPEKTHO
ucenyBake U, cekako, AoMyBateTo Tpeba ga 6une ekoHoMcku focTanHo.’
BakBOTO novMatbe Ha LJOMYBar€TO Ce jaByBa M BO NPUOAOT Ha AreHuujata
3a pyHoameHTanHuTe npasa Ha EBponckata yHuja (A®I) koj e npuMeHeT BO
pe3uMupaHuoT n3BewwTaj 3a ,CuTyaymjata co AoMyBameTo Mery POMcKuUTe  HOMaackuTe
3aeaHuUM Bo EBponckata yHuMja: Yekopy KOH efjHaKBOCT. 138

Mpudakareto Ha BaKBOTO NOMMatbe Noapasbupa Aeka NnpucTanoT A0 AOMYBathe He
BKJTy4yBa CaMo rapaHuMu 3a eIHaKOB TPeTMaH 0[] CTPaHa Ha jaBHUTE UNW NPUBATHUTE
3aKynoJiaBayu M areHTUTe 3a HefIBUXHOCTM KOra OAJsly4yBaat fanu Aa ro gafat nog
3aKyn unv Aa ro NpoAaaat MMoT Ha OApeAeHn noeanHum. Toa, UCTo Taka, ro BKNy4yBa
¥ NPaBOTO Ha e[JHaKOB TPeTMaH BO OAHOC Ha HAYMHOT Ha KOoj ce A0AeNnyBa AOMYyBatbe
(kako WTO e fofenyBake Ha HUCKOKBANIMTETHO UM OAAANEYEHO AOMYBabe 3a HEKOM
€THWUYKW Fpynu), HAYMHOT Ha KOj Ce 0l PXYBa AOMYBareTo (KaKo LTO € HEOAPXYBathe
Ha MUMOT HaceNeH oA O PeAEeHN rPYNU) M HAYMHOT Ha KOj AOMYBAHETO Ce AaBa Nnoj
3aKkyn (KaKo WTO e HeCMTYPHOCT Ha 3aKynoT, UM BUCOKM KUPUM UNN AEN03UTK 33
NpuUNagHULM Ha OAPEeAEHU Fpynu).

Mpumep: Bo benruja, enex 3akynogasel, 6un ocyaeH cnopes KPUBUYHUOT
3aKOHWK U My Buna uspeyeHa rnoba cnopep rparaHckoTo NpaBo, 3aT0a WTO
onbwun ga pape nof 3akyn cMecTyBatbe 3a nuua co notekno og Koxro. U
nokpaj hakToT feka 3akynyBayute nofHene 3alOBONMTENHMN NPENOPaku of
NpeTXo4HWTe 3aKynoAaBLUmM U fOKa3W 3@ COOABETHU NPUXOAM, 3aKynofaBeLoT
oabun aa ro cknyyum LOroBOpoOT 3a 3aKyN Ha AOMYBakbe NMOBUKYBajKK Ce Ha (akToT

136 ECYM, Buckley v. UK (6p. 20348/92), 25 centemBpy 1996 rog.

137 KomuTeT 3a eKOHOMCKM, CoLMjanHu v KynTypHu npaea npv OH, leHepaneH komeHTap 6p. 4: npaBoTo Ha
cooBeTHo AomyBatbe (4neHot 11(1)), AokymeHT Ha OH 6p. E/1992/23, 13 pekemBpu 1991 rop.

138 AQ, Cutyauujata co sOMyBarETO HA POMUCKMTE U HOMGACKUTE 3aeAHMLM BO EBponckata yHuja: 4ekopyu KoH
e[HaKBOCT, cymapeH u3sewwTaj (Buena, ADM, mapt 2010 rog.).
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[eKa BO MMHATOTO TOj UMan npobneMun co HeapXaBjaHU KOMWITO He ro nnakane
3aKyrnoT Ha JoMyBareTo.13°

3.4.3.1. EBponckarta KOHBEHLMja U KOHTEKCTOT Ha NpucTan Ao
CTOKW W yCNYru, BKNYYMTENHO U OMYBake

ECYIM npoTonkyBan fgeka 4neHoT 8 BKNyvyBa Cly4yau NOBP3aHU CO aKTUBHOCTUTE LWITO
MOXaT Aa MMaaT nociegmun Bp3 NpMBaTHMUOT XUBOT, BKITYYUTENTHO M BP3 COLMO-
eKoHoMckmuTe ogHocu. ECYI, ncTo Taka, ycBOMN WMPOK NpMCTan KOH TONKYBaHETO Ha
MpaBOTO 3@ NOYMTYBakbE Ha AOMOT cnopep YneHoT 8. Kako wTto 6ewe 3abenexaHo,
[LLOMYBar€TO BKNY4yBa U ,MOHEKOHBEHLMOHANHO" NOCTOjaHO CMECTYBakbe, Kako WTo
Ce NPUKONKM M MobunHu fomoewu. Kora loMyBatrbeTo WTo ro 06e3beaysa apxasata ce
KapakTepu3mpa co ocobeHo Nowu ycnoBsK, Npean3BMKYBajku npobnemu 3a ctaHapute
BO Mojonr BpemeHcku nepuop, ECHM oanyyun geka BakBata cMTyalumja MoXe fia
npeTcTaByBa HEYOBEYKM TPETMaAH.

Mpumep: Bo npeameToT Moldovan and Others v. Romania (no. 2), xanutenute bune
M30pKaHW off HUBHMTE OMOBM, KOM NOTOA OUIe ypHATM BO OKOJIHOCTM KOU UM
HaHene Tpaymn.'4? MocTankaTa 3a nosTopHaTa u3rpaaba Ha HUBHWUTE JOMOBM
6una MHory 6aBHa, a AOMYyBakETO WTO MM BUNI0 flofeneHo Bo MefyBpeMe 6uno
€O MOLWHe HM30K kBanuTeT. ECHIT ce npom3Hen geka:

,---yCTIOBUTE 33 XMBOT Ha XanuTenuTe BO NOCNEAHUTE JeceT rofMHu, a ocobeHo
Cepuo3HO NMpeHaTpynaHaTa U HEXUTMEHCKaTa CPeAnHa U HEj3UHOTO WTETHO
BNIMjaHue Bp3 3apaBjeTo M gobpococtojbaTta Ha XanuTenuTe, 3aefiHo Co
LOJNIXMHATa Ha NepuoLoT 3@ Koj TMe Bune NpUHYAEHU Aa XMBeaT BO TakBM YCNI0BU
W reHepanHuoT CTaB Ha HaZNEeXHUTe OpraHu, Co CUrypHOCT Bune npuymHa 3a
HMBHOTO 3HAYUTENHO NCMXOMOLLKO CTPaakbe, KOe Nak pe3ynTupano Bo HamaneHo
YOBEYKO AOCTOMHCTBO W Kaj HUB MOTTUKHANO YYBCTBO HA MOHUXYBake U
perpagaumja.”

BakBuoT Haopa, 3aefHo co apyrute caktopw, ro Hasen ECYI na ytBpamn noctoere
Ha Aierpaavpaykin TpeTMaH LWTo e CNPOTUBHO Ha YneHoT 3 of EKYM, nako jasnyHuot

139 MNpBocteneH cya Bo AHTBepneH, oanyka of 6 aekemepu 2004 rog. (benruja). Pe3uMeTo Ha aHINCKH ja3uk e
AocTanHo Ha uHdo-noptanot Ha ADT, npeamet 15-1. OpurrHanHMoT TekcT e jocTaneH Ha: http://infoportal.
fra.europa.eu/InfoPortal/caselawDownloadFile.do?id=15.

140 ECYI, Moldovan and Others v. Romania (no. 2) (6p. 41138/98 1 64320/01), 12 jynu 2005 rop.
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CTUA WTO Ce KOPWUCTU BO U3BAAOKOT 0 0ANyKaTa AafeH norope cyrepupa
[eKa yCNoBUTE BO KOM XUBEene XanuTenuTte Bo pamkute Ha obesbepeHoTo
CMeCTyBatbe Ce [I0BOMHM camu o cebe 3a Aa ce fojae [0 BaKOB 3aKNy4ok.'!

Mpumep: Bo npeameToT Dokic v. Bosnia and Herzegovina, XxanuTtenot npe3eHTupan
HaBOAM 3@ HapylWYyBare Ha HEroBOTO NPaBo Ha UMOT.'*2 Mpepn pacnanoT Ha
nopaHellHa Jyrocnaeuja, xanutenot paboTten kako npefaeay BO eJHO BOEHO
yuunuwTe u 6un yneH Ha apMujaTa Ha Taa 3emja. Toj Kynun cTaH Bo Capaeso,
HO CO NOYeTOKOT Ha BOjHaTa BO bocHa n XepuerosuHa u co npedpnyBareTo
Ha BOEHOTO yuunuwTe Bo feHelwHa Cpbuja, XanuTenoT 3aMmMHan 3a ja UM ce
NPUAPYXMU Ha apMUCKUTE CUNM Ha feHelwHa Cpbuja. Mo koHdNMKTOT, BRacTute
onbune fa My ro Bpatat HEroBMOT MMOT 3aT0A LITO CNYXEN BO CTPAHCKW BOEHM
cunu. Ha HauMoHanHo HMBO, TakBaTa OANyKa Ce CMeTana 3a onpaBjaHa,
3aT0a WTO Ce 3aCHOBaNa Ha Pe30HUpatbeTo AeKa XanuTenot 6un ,Henojanex”
rparaHuH Gugejku ciyxen Bo CTPAHCKM BOEHM CUMAIM KOWILTO yYeCTBYBasie BO
BOEHW Onepauun Ha TeputopujaTa Ha bocHa u XepuerosuHa. Mako nHuumjanHo
He ro pasrnegysan npefMeToT cnopepd yneHot 14 op EKYMN, ECHI cmeTan geka
BakBaTa OANyKa e JOHeCeHa eJMHCTBEHO BP3 OCHOBA Ha ETHWUYKATa NpUMNagHoCcT
Ha xanutenot (6buaejkn cnyxbaTta Bo oapefeHV BOEHU CMAM e noKa3aTten 3a
Heuue eTHUYKO NOTekN0), 0cobeHo 3aT0a LWTO He MOXENO Aa Ce JoKaxe Aeka
XanuTenoT HaBUCTUHA CTOPUA YWH Ha ,HEeNojanHoCT", OCBEH WTO GOpManHo
6un yneH Ha TMe BOeHM cunu. Bo 0TCyCcTBO Ha BpaKatbe Ha COMCTBEHOCTA BP3
MMOTOT, Heucnnakare Ha KakBa buno owTeTa UM NOHYAA 3@ aNTepHATUBHOTO
CMecTyBatbe, Ce CMeTa JleKka Toa NpeTcTaByBa HeCcpa3MepHO HapylWyBake Ha
NpaBOTO Ha CONCTBEHOCT Ha 3acerHaTaTta cTpaHa.

3.4.4. Tlpucran o npasga

OuvpekTUBKTE 3@ HEAUCKPUMUMHALM]a KOHKPETHO He ro HaBedyBaaT NpuUCTanoT fo
npasAa Mery npuMepuTe 3a NpUcTan 40 CTOKM U YCIYTu, HO Ce CMeTa Aieka Toj BNerysa
BO 0Baa 06/acT Lo CTENEHOT A0 KOj CYACKMOT CUCTEM MpPeTCTaByBa ycayra wro ja
06e3bepyBa fpxaBaTa 3a jaBHOCTa BO 3aMeHa 3a HEKaKOB HafomecT. Bo Hajmana paka,
LUPEeKTUBMTE 338 HeAMCKPUMUHALMja HanaraaT ApXaBuTe-4neHkW fa BocrnoctasaTt
CYACKW M/WNN yNpaBHW NOCTaNKy KOMWTO UM OBO3MOXYBAaT Ha NOeAUHLMTE fia I

141 Cypckarta npaktvka Ha ECHI nokaxyBa Aeka BO M3BECHW OKONHOCTM JUCKPUMUHATOPCKMOT TPETMaH MOXe
Nia npeTcTaByBa W Aerpapnpayku Tpetman. Ha npumep: ECHM, Smith and Grady v. UK (6p. 33985/96 1
33986/96) 27 centemspun 1999 rop,.

142 ECYN, Doki¢ v. Bosnia and Herzegovina (6p. 6518/04), 27 maj 2010 rop,.
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peanuaupaar cBOUTe Npasa NPonMiIaHK co anpekTmamnTe.'*3 lononHuTenHo Ha Toa,
BO NPaBoTo Ha EY noctom fo6po BoCMoCTaBeH NpUHLMN feKa noeanHumTe Tpeba aa
YXMBaar ,Npaso Ha e)eKTMBHA CYACKA 3aLWTMTA" HA NPaBaTta KOWLITO NOTEKHYBAAT Of
npasoTo Ha EY.1*4 OTTyKa, Iypu v Kora He MoXe f1a e Kaxe feka ,npucTan o CTOKM
W ycnyrn” Bknyyysea v ,npucran 4o npasga“, co CUrypHoCT MOXe [ia Ce Kaxe geka
MPUCTANoT [0 NPaBAa NOCTOM KAaKO CAMOCTOjHO NpaBo (6e3 ycNnoB 3a AoKaxXyBatrbe Ha
AVNCKPUMMHALMjaTa) M e MOBP3aHO CO CNPOBEYBatbeTO HAa CaMMUTE AUPEKTUBM.

3.4.4.1. EBponckaTta KOHBEHLMjA N KOHTEKCTOT Ha NpumcTan
[0 npasja

Bo pamkute Ha EKYI, npaBoTo Ha npucTan fo npaBAa ce rapaHTUpa Kako CamoCTOjHO
NpaBo ¥ TOA BO KOHTEKCT Ha NPaBOTO Ha MPaBMYHO CyAeHe cnopeq yneHot 6. ECHI
pa3rnepyBan HeKONKY NpegMeT NOBP3aHM CO AMCKPUMMUHALMja BO OQHOC Ha
npucTanoT 4o npasfja.

Mpumep: Bo npeameToT Paraskeva Todorova v. Bulgaria, onbuBateTto Ha
HaLMOHANHMOT CyA Aa ja CycneHAMpa Ka3HaTa Ha XanuTenkaTa, 3aefiHo o
3abenewknTe 3a notpebata oA CnNpaByBake CO KYNTypaTa Ha HEKA3HWUBOCT WTO
npeosnajysa Mely eTHUYKMUTE MaNLUMUHCTBA, Ce CMETano Aeka npeTcraByBa
NpeKpLIyBatbe Ha YNEHOT 6, BO BPCKa CO YneHoT 14,14

Mpumep: Bo npeameToT Moldovan and Others v. Romania (no.2), koj 6ewe
AUCKYTWpaH norope, yTBpAeHO BMNO feKa NperosieMoTo OfJI0XYBakbe Ha
AOHECyBatbeTO 0A1yKa BO KPUBMYHATA M BO rparaHckara nocranka (wro tpaeno
Lenu ceayMm roAvHU 40 M3PEKYBakeTO Ha NpBaTta npecyfna) npertcrasyea
npekpllyBare Ha YneHoT 6.146 Kora ctaHyBa 360p 3a of10XyBabarta, yTBPAEHO
6uno peka TMe ce KONXAT Ha ronemMmoT Gpoj rpewkn Bo nocTankaTa u,
pasrnefaHu 3aefHO CO AOMUHAHTHO ANCKPUMMHATOPCKMUOT CTAB Ha BlacTuTe

143 Ynenot 9(1) op [upekTuBaTa 3a eHaKBOCT Npy BpaboTyBarbeTo; uneHot 17(1) o IMpektueata 3a pofoBsa
e[HaKBOCT (NocnefHa KoHconuanpaHa sepawja); 4neHot 8(1) oa IMpekTvBata 3a pOA0BO-PaMHONPaBEeH
npucTan fo cToku v ycnyru; unexot 7(1) og upektusara 3a pacHa ejHaKBoCT.

144 Bupw: EC, Vassilakis and Others v. Dimos Kerkyras, npeamet C-364/07 [2008] ECR 1-90, 12 jynn 2010 rog,.;
ECN, Sahlstedt and Others v. Commission, npegmet C-362/06 [2009] ECR 1-2903, 23 anpun 2009 roa.; ECM,
Angelidaki and Others v. Organismos Nomarkhiaki Aftodiikisi Rethimnis, npegmet C-378/07 [2009] ECR I-3071,
23 anpun 2009 rop.

145 ECYN, Paraskeva Todorova v. Bulgaria (6p. 37193/07), 25 mapt 2010 rog.

146 ECYIM, Moldovan and Others v. Romania (no. 2) (6p. 41138/98 1 64320/01), 12 jynu 2005 rog,.
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KOH xanutenute Pomu, 61no ofnyyeHo feka TakBOTO NoCTanyBakbe NpeTcTaByBa
NpeKpLUyBaHe Ha YNeHOoT 6, BO BPCKA CO YNeHoT 14.

Mpumep: Bo npeameTtoT Anakomba Yula v. Belgium, 6uno yTBpaeHo feka
HaLMOHANHOTO 3aKOHOAABCTBO KOELWTO F0 OHEBO3MOXMWIIO NMPaBOTO Ha
xanutenkata na aobue gpxasHa nomou 3a huMHaHCcUpare Ha bapareTo 3a
yTBpAYyBatbe Ha TaTKOBCTBO 3aToa LITO Taa He Ouna gpxasjaHka Ha benruja,
npeTcTaByBa NpekpllyBakbe Ha YNeHOoT 6, BO Bpcka co uneHoT 14.1%7 BaksoTo
pe3oHMpatbe He cyrepupa aeka HefpxXasjaHWTe MMaaT ancoNyTHO NPaBo Aa
r'M KOpUCTaT jaBHUTe MHaHCUK. Bo fageHuTe okonHocTu, Ha ECYHI Bnvjaene
HeKonky akTopu, BKNyYnTenHo v ¢hakToT Aeka Ha XanuTtenkata u buno
3abpaHeTo fa annvuupa 3a BakBa noMow Ouaejku He nocefyBana BanuiHa
[03BONA 33 NPeCToj, MaKo BO TOj MOMEHT Taa BeKe ja MoYyHana nocrankara 3a
obHoBYBa€ Ha ao3Bonarta. MNoHatamy, ECHMN 6un MOTMBUPAH M 0 NOCTOEHETO
Ha eAHOroAuUWHa 3abpaHa BO 0JHOC Ha A0AeNyBake NOMOLW 3a NpeAMeTH
MoBP3aHW CO YyTBPAYBakbe TaTKOBCTBO, LWTO 3Ha4M Aieka HepasymHo 6u 6uno aa
Ce 0YeKyBa XanuTenkara Aa Yeka 1o o6HOByBarETO Ha J03BOMAaTa 3@ NPecToj, Co
Len Aa annuumpa 3a apXaBHa noMoLL.

3.5. [NpumeHa Ha KoHBeHUuMjaTa HaaBoOp
o npasoTo Ha EY

OcBeH npeamMeTnTE KOM Oea ANCKYTUPaAHM NOrope 1 Kafe 3awTuTaTa cnopes EKYIM ce
coBMara co oHaa NponuilaHa Bo AUPEKTUBUTE 3a HEAUCKPUMUHALM]jA, MOCTOjaT rofem
6poj obnactv kape EKYI oBo3MoxyBa [LONONHUTENHA 3aLUTHTA.

3.5.1. ,JlnyHaTta"” cdepa: npuBaTEH N CEMEEH XUBOT,
NOCBOjyBakbe AeLa, AoM u bpak!48

EfHa MCKNyYMTENHO BaXHa 06M1acT e CeMejHMOT M NPUBATHUOT XMBOT, Kafie ApXaBuTe-
YNIEHKM He 1 [oflenune WUPOKK OBNAaCTyBatba Ha EY 3a JoHecyBathe 3aKOHOaBCTBO.

147 ECYN, Anakomba Yula v. Belgium (6p. 45413/07), 10 mapt 2009 rog., AeTanHo ce pasrnepysa Bo lornasje
4.7.

148 0ObjacHyBarbeTo 3a onceroT Ha YneHot 8 og EKYI Moxe Aa ce Hajae Ha MHTepHeT cTpaHuuaTta Ha CoBETOT Ha
EBpona, Obpa3oBaHve 3a YoBekoBuTe NpaBa 3a npaktnyapu kaj Kilkelly, The Right to Respect for Private and
Family Life, Human Rights Handbooks, No. 1, 2001 rop., foctanHo Ha: www.coehelp.org/mod/resource/view.
php?inpopup=true&id=1636.
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MpeameTtute usHecenun npen ECYM n noBp3aHu co oBaa ob6nacT BkiyyyBaat
pasrnegyBarbe Ha Pa3NIMYHNOT TPeTMaH BO OAHOC HA NpaBuMnaTa 3a HacnefyBake,
npucTan [o feuara 3a pa3BefileHn poavTeny 1 npallarba NoBP3aHN CO yTBPAYBatbe Ha
TaTKOBCTBOTO.

Kako wto ce guckytmpa Bo cnepHoTo lMornasje v Bo Mornasje 4, npeametute Ma-
zurek v. France,'*® Sommerfeld v. Germany*>® u Rasmussen v. Denmark!>! Bknyuune
pasrnegyBsarbe Ha pa3NMYHNOT TPeTMaH BO OAHOC HA NpaBuMnaTa 3a HacnefyBake,
npuctan Ao feuaTta 3a pa3BefieHn poauTeNn 1 npaliaka NOBP3aHM CO YTBPAYBare
Ha TaTKOBCTBOTO. YneHoT 8, ncrto Taka, ru ondaka v npawarbata NoOBpP3aHu Co
noceojyBatbe feua. Npeametor E.B. v. France, koj 6ele aMckyTUpaH norope, Aaea
ylWwTe efleH NpMMep 3a Toa feka NOCBOjyBakeTO MOXe Aa Brie3e BO oNaToT Ha
EKYIM, nako TekctoT Ha KoHBeHLMjaTa He copXuM KOHKpeTHa ofipeaba 3a NpaBoTo Ha
nocsojyBae. [lononHMTenHo Ha Toa, ECHI ro yTBpAlyBa OMLITUOT ONCET Ha YNEHOT 8, 1
TOa NpeKy ynaTtysBarbe Ha NpeTxXofHa CyAcka NpakTuka:

,MMOMMOT ‘TIPUBATEH XMBOT’ BO PAMKMTE HA 3HAYEH-ETO HA YEHOT 8 0
KoHBeHumjaTa e Wwmpok KoHLenT Koj rv ondaka, Mery Apyroto, npasoTo Ha
(hopmuparse 1 pa3BuBarbe 0fHOCK CO ApyruTe Nyre... PABOTO HA ,INHEH Pa3Boj”..
WM NPABOTO HA caMoonpefieNnyBakre Kako Takso. Toa ongaka eneMeHT! KaKo LUTo
e UMUHLA... POJOBA MAEHTU(DMKALU]A, CeKCYanHa OPUEHTAUM]a 1 CeKCyaneH XuBor,
KOWLUTO BNleryBadr BO IMYHATA Cepd 3aLUTUTEHA CO YITeHOT 8... ¥ MPaBoTo Ha
MOYUTYBAkbE HA OAJYKATA 4A Ce UMA M [id Ce Hema feLa.” >

OTTyKa, OMCeroT Ha YneHoT 8 e ncknyuymuTenHo wupok. EKYMN nma nmnavkaunm v Bp3
Apyrv obnacTu, Kako WTo e BpakoT, KojLTOo e NoCceOHO 3aWTUTEH CO YneHoT 12.

Mpumep: Bo npeameToT Mufioz Diaz v. Spain, xanuTenkarta ckny4una 6pak co
CBOjOT CONPYr BO COTNAacHOCT CO POMCKMTe 006M4au, cenak TakBaTa cBaabeHa
LlepeMoHuja He Guna Bo cornacHocT co baparbaTa NPONMLIAHU BO HALMOHANHUTE
3aKOHU 1 BpakoT He ce cMeTan aeka e popManHo cknydeH.'>3 Kako u na e, og
acnekT Ha U3aBatbeTo Ha IMYHU AOKYMEHTU, UcnnateHuTe 6eHedbuumm u
3aBeflyBatbeTO HAa HMBHATA ,BEHYAHMLLA", BNAacTUTE ja TpeTupane XanuTenkata
Kako Taa Aa e Bo 6pak. Mo cMpTTa Ha Hej3UHMOT COMpPYroT, XanuTtenkarta nobapana
HacnefHa neH3wuja o ApXxaBaTa, Ho HejauHoTo Dapare buno onbueHo buaejkn

149 ECYN, Mazurek v. France (6p. 34406/97), 1 deBpyapu 2000 rop,.

150 ECYM, Sommerfeld v. Germany [ronem cypcku coser] (6p. 31871/96), 8 jynu 2003 rog.

151 ECYIM, Rasmussen v. Denmark (6p. 8777/79), 28 HoemBpn1984 rop.

152 ECYN, E.B. v. France [ronem cyacku coset] (6p. 43546/02), 22 jaHyapu 2008 rog., naparpad 43.
153 ECYIM, Mufioz Diaz v. Spain (6p. 49151/07), 8 nekemspu 2009 rop.
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BO COrNAcHOCT CO HALUMOHANHMTE 3aKOHK, Taa He Buna Bo BanupeH 6pak. ECYN
YTBPAWN LeKa NopaAv Toa WTO ApXaBaTa ro Tpetmpana bpakoT Ha xanuTenkaTa
Kako BafuAeH, Taa e BO CnopefnivnBa cuTyaumja co apyru ,Ao06poBonHu”
CONPYXHUUM (MMeHO, OHWUe KoM He Bune 3aKOHCKU BEHYAHWU NMOPaAN TEXHUYKK
NPUYMHK, HO 3a KOW Ce cMeTa Aeka ce Bo bpak), kou 61 nmane npaBo Ha HacnegHa
neHsuja. Mako ECYM yTBpAUN Aeka Bo oabuBareTo OpakoT Aa ce Npu3Hae 3a
BaNMAEH He NOCTOM AMCKpUMMHaLMja (cnopef YneHoT 12, Bo BpPCKa CO YneHoT
14), AMCKpMMUHAaLMja NocToena Bo of0MBarbeTO XanuTenkaTa Aa ce Tpetupa
Ha CNIMYeH HA4YMH Kako u apyrute ,A0OPOBONHM" CONPYXHMLM BO OJHOC HA
pofenyBarbe Ha neHsujata (cnopep uneHot 1 oa MpoTtokonoT 1, Bo BpcKa co
yneHor 14).

OTTyKa, MaKo 3aWTUTaTa Ha CYWTUHATA Ha YOBEYKOTO AOCTOMHCTBO 0OMYHO Hanara
noTeceH NPOCTOp 3a AUCKPELMOHa OUeHKa of, cTpaHa Ha ECYI, Toa Tpeba aa ce
HanaHcMpa co rpMxuTe 3a 3alTMTa Ha APYrY MLLA KoM Ce BO paHnuBa nosoxoba u

YMMLITO NMpaBa MOXaT Aa bmaat noBpeneHu.

MNpumep: npeameTtoT Sommerfeld v. Germany ce ogHecyBa Ha repMaHCckuTe
3aKOHW KOMIITO rO perynupaat npucranot Ao aeuara 3a ratkosun.'>* Cnopep
HaluMOHaNHWUTEe 3aKOHU, KOra POAUTENUTE Ha eHO AeTe He ce BO Opak,
MajkaTta uMa npaso fia ro oabue npucTanoT 4o feTeTo 3a TaTKoTo. Bo Bakea
cuTyaumja, TaTkoTo Tpeba fa nogHece bapatrbe 0 HajNeXxeH Cyf co uen aa
cnpeyu ogbuBarbe Ha NOCeTU Ha feTeTo. Bnactute TBpAene feka 3akoHOT
He AMCKPUMMHMPaA 3aToa WTo BoobMyaeHo OMMo oTyreHuTe TaTKOBLM Aa He
noKaxyBaaT ronem uHTepec 3a HuBHuTe aeua. ECHI yTBpamn geka npocTopor 3a
AMCKPELMOHA OLLeHKa Ha ipXxaBaTa e 0c0beHo TeceH BO NpeMeTUTe NOBP3aHu Co
npaBoTo Ha NpucTan Ao felara 3a pogutenute. MoHaTtamy, CynoT HaBen Aeka ,3a
[.a MOXe [a ce CMeTa [ieka pas3nukata Bo TpeTMaHOT Bp3 O0CHOBA Ha hakToT Aanu
[eLaTta ce poAeHu Bo Bpak unu HapBop of OpayHa 3aefHMLa e BO COMNacHOCT CO
EKYM, noTpebHO e fa ce M3HeCaT apryMeHTM U NPUYMHK CO ronema TexuHall...
WcToTo Baxin 1 3a pasnukaTa BO TPETMAHOT Ha TaTKOTO Ha JeTe KOe € POAEHO BO
BpCKa kafie napTHepuTe Xu1BeaT 3aejHo BO BOHOpayHa 3aefHuLa Bo cnopef6a
CO TaTKo Ha fleTe Koe e poAeHo Bo H6payHa 3aegHumua”. ECHM yTBpaun feka
06pasnoxeHMeTo Ha BNacTUTe He MOXe [a ONPaBAa BakoB Pa3NnyeH TPeTMaH.

154 ECYN, Sommerfeld v. Germany [ronem cyacku coset] (6p. 31871/96), 8 jynu 2003 rop,., naparpad. 93.3a

cmyHm daktu, Buaw: ECHM, Sahin v. Germany [ronem cyacku coset] (6p. 30943/96), 8 jynu 2003 roa. Buau:

ECYN, Mazurek v. France (6p. 34406/97), 1 deBpyapu 2000 rog., BO 0AHOC Ha Pa3NUYHUOT TPETMaH Ha
BOHBpayHM Aewa, Wro ce pasmeaysa 8o Mornasje 4 (OCHOBM 3a 3awwTwTa).

89



Mp1payHKK 3a eBPONCKOTO NPaBo 3a HeAUCKPUMUHALM]a

90

Bo oBoj npegmeT, ECHIN cMeTan geka uHTepecuTe Ha TaTKOTO OfAAT paka noj paka co
WHTEpecuTe Ha JeTeTo, T.e., BO MHTEpeC Ha JeTeTo e Toa 1@ MMa KOHTAKT €O TaTKOTo.
Cenak, Kora NoCTOM MOXHOCT UHTEpPecUTe Ha AeTeTo Aa 6uaaT Bo KOHMAMKT CO OHME
Ha TaTKOTO, CyAOT A03BONYBa NOLWMPOK NPOCTOP 3a AMCKPeLMOHa OLeHKa Ha ApXaBaTta
npv o penyBareTo Kako Hajaobpo Aa ro 3awWTUTK geTeTo.

Mpumep: Bo npeagMeToT Rasmussen v. Denmark, egeH TaTko ce noxanun
AeKa NpaBunoTo 3a 3acTapyBake Ha NpeMeToT ro cnpeyysa Aa ro ocnopu
TaTKOBCTBOTO.'>® ECYUI yTBpAWUN feKa TakBOTO NPaBMNo NPeTCTaByBa pasnuyeH
TpeTMaH Bp3 OCHOBA Ha NOMOT, HO UCToTo Buno onpasfaHo. MiMeHo, 3actapeHocTa
Ha npeameToT 6Una BOBefEHa CO Lien Ja Ce UCMNOMHM NeruTUMHa Len cnopeq
Koja Ha geTeTo My ce 00e3beflyBa CUrypHOCT M M3BECHOCT Ha CTATyCOT, CO TOa
ITO TAaTKOBLMTE Ce CpeYeHu Ja ja 3noynoTpebyBaaT MOXHOCTa NOAOLHA BO
XMWBOTOT [1a ro oCcrnopaTt TaTKoBCTBO. [Mopanm dhakToT feka Mery ipXaBuTe Kou ce
[JOroBOpPHM cTpaHu Ha EKYI He nocTom yHudopMeH NpmcTan KOH 0Ba npallakbe,
ECYI po3Bonysa ApxasaTa Aa MMa LWIMPOK NPOCTOP 3a AMCKPeLMOHa OLeHKa, na
3aToa OANYYUN fieKa pasnnMyHNOT TpeTMaH 6un onpasaan. e

3.5.2.  Y4yecTBO BO NMONUTUYKMOT XUBOT: cnobona
Ha M3pasyBarbe, CObMpate 1 3apyXyBatbe U
cnobopgHm n3bopu

EnHa op rnasHuTe Lenu Ha CoBeToT Ha EBpona e yHanpepyBatrbe Ha feMokpaTujata.
OBaa uen ce ofpa3ysa Bo rofem 6poj npaea 3arapaHtupanu co EKYM konwTo
MOTTMKHYBAaT y4eCcTBO BO NONMTMYKMOT XUBOT. [logeka npasoTo Ha EY fopenysa
OrpaHuWyeH oncer Ha npasa Bo 0Boj nornef (ocobeHo, NpaBoTo Ha rparaHuTe Ha EY
[la rnacaat Ha onwTMHCKU U3bopu n Ha n3bopwTe 3a EBponckmnoT napnamenT), EKYM
COAPXM NOLWMPOKM FrapaHLMmM WTO CO34aBaaT He CaMo NPABO Ha rnac U Npaeo 3a
KaHauAauMparbe Ha u3bopwu, TyKy U yaapHuTe npasa Ha cnobofa Ha u3pasyBatrbe U
cnobopa 3a cobupatbe v 3apyxyBatbe.

Mpumep: Bo npeameToT Bgczkowski and Others v. Poland, kojwTo 6ewe anckytvpan
norope, of6MBareTO 13 LO3BONAU OAPXYBathe HAa MapLl 3a NOAUTHYBakbe Ha
CBecTa 3a AMCKPUMMHALMja BP3 OCHOBA Ha CeKCyanHaTta opueHTauuja, 3aefHo

155 ECYI, Rasmussen v. Denmark (6p. 8777/79), 28 HoemBpu 1984 rog.
156 ECYI, Rasmussen v. Denmark (6p. 8777/79), 28 HoemBpu 1984 rop., naparpacgu 40-42.
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co xoMothobUu4HMUTe 3abenewku WTo rpagoHa4yanHUKoOT r'M U3HeN BO jaBHOCTa,
npeTcTaByBa NoBpeAa Ha NpaBoTo Ha cioboaHo cobupatbe (YneHoT 11), Bo Bpcka
o uneHor 14.1%7

MpasoTo Ha cnoboaa Ha 3ApyXyBatbe Ce CMeTa AeKa BKYYyBa M 3aWTUTATa Ha
thopMuparse Ha NonnMTUYKK napTtum, a ECHIN gaBa BUCOKO HMBO Ha 3alITUTA Ha BaKBOTO
npaso.!>® CnnyHo Ha Toa, Kako WTo e HasefeHo BO Mornasje 4.11 noHaTtamy, cekoe
nonpeyyearbe Ha NPaBOTO Ha CI0BOAEH rOBOP BO KOHTEKCT HA NONNUTHYKa AebaTa e
npefMeT Ha TEMeNHO pasrnefyBarbe.!>?

3.5.3. CnposefyBabe Ha 3aKOHUTe

OcBeH rapaHuunuTe 3a MaTepujanHOTO NpPaBo Ha XMBOT (4neH 2) u cnobopata of,
Mayerbe, HEYOBEYKU UNIM Jerpaaupayky TpeTMaH Unu KasHyBatbe (4neH 3), oBue
uneHoBu co3gaBaaT 0bBpcka 3a ApxasaTa [ia ' UCNWTa OKONHOCTUTE BO KOM JOLNO
[0 3aryba Ha X1BOT UK Ce CNy4un Takos TpeTMaH. Bo npegmetute Nachova and Oth-
ers v Turan Cakir, ECYM yTBpAWN feka oBaa 06BpCKa BKNy4yBa KOHKPETHA AOMXKHOCT
3a CNpoBefyBatbe UCTpara 3a MOXHM PacUCTUYKM MOTUBU 3af NpekpllyBatbata
Ha YNeHOT 2 U Ha YNeHOT 3, U HaBen Jileka HecnpoBeyBatbeTo Ha BakBa UcTpara ou
NpeTcTaByBano NpekpllyBakbe Ha OBUE YNIEHOBM, BO BPCKA CO 4neHoT 14,160

MpumMep: Bo npeametoT Turan Cakir v. Belgium, xanutenoT nan HaBoAau 3a
nonuumcka bpyTanHocT Npy HEroBOTO ancetbe, Npu WTO TOj NpeTpnen Cepuo3Hn
1 roBeKeKpaTHM Nospeau n 61n NoaNoXeH Ha 3aKaHU U PacUCTUYKM HaBpeau. 6!
ECYIM onnyumn peka HaHeCEHOTO HACUNCTBO NPEeTCTaByBa NOBpPeAa Ha NPABOTO Ha
XanuTenot Ha cnoboaa of, HEHOBEYKM U AeTPaanpayku TpeTMaH (cnopeg YneHot
3 op EKYIM). Toj, ucTo Taka, yTBpPAMN AeKa HeCOOABETHATa UCTpara CNpoBejeHa
o[} CTpaHa Ha ApXaBaTa BO OJJHOC Ha MOMiakuTe Ha XanuTenoT 3a HeCoofBeTeH
TpeTMaH NpeTcTaByBa NPeKpLIyBatbe Ha NpoLeaypanHuTe 06BPCKM Ha fpxaBaTa
KOMLUTO Ce NPONWLILAHM BO UCTMOT YneH. [lononHuTenHo, buno yTBpAeHo aeka
HecnpoBeAyBatbeTO Ha UCTpara, UCTO Taka, NpeTcTaByBa NpekplyBakbe Ha
4YneHoT 3, BO BPCKA CO NpaBoTo Ha cnobofa of AMCKpUMUHaLMja, buaejku

157 ECYN, Bgczkowski and Others v. Poland (6p. 1543/06), 3 maj 2007 rog.

158 Ha npumep: ECHN, Socialist Party and Others v. Turkey (6p. 21237/93), 25 maj 1998 rog.

159 ECYN, Castells v. Spain (6p. 11798/85), 23 anpun 1992 rog.

160 ECHI, Nachova and Others v. Bulgaria [ronem cyacku coset] (6p. 43577/98), 6 jynn 2005 rog.; ECHN, Turan
Cakir v. Belgium (6p. 44256/06), 10 mapt 2009 rop.; canyHo: ECHI, SeCic v. Croatia (6p. 40116/02), 31 maj
2007 rop.

161 ECYI, Turan Cakir v. Belgium (6p. 44256/06), 10 mapt 2009 rop,.
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ApXaBaTa e AoNXHa He CamMo Jia M UCTPaXu HABOLMUTE 3a ManTpeTUparse, TyKy u
HaBOAMTe Aeka TaKBMOT TpeTMaH bun LMcKpUMMHATOPCKM caM no cebe, 3aT0a LWTO
61N pacucTUyKM MOTUBUPaH.

Mpumep: npeameToT Nachova and Others v. Bulgaria ce ogHecyBa Ha fiBajua Pomu
Kou Gune 3acTpenaHu u youenu goaeka 6erane of BoeHaTa nonmumja Kora Taa
ce obupena aa ru yancu nopaau otcyctso 6e3 no3sona.'%? Bo spemeto Kora ce
CNYYUN UHUMAEHTOT, BOjHMKOT KOj ' YOUN XPTBMTE My AOBMKHAN HA HEKO] cocef
Lnpoknetu Uuranun”. ECHI yTBpANN feka gpxasaTa ro nospeguna npasoTo
Ha XMBOT Ha XpTBMTe (cnopes uneHot 2 oa EKYM), He camo Bo MaTepujanHa
cMucna, TYyKy U BO NpoueaypanHa cMUcia, off MPUYMHA WTO He CNpoBena
CO0jABeTHa UCTPaXHa NocTanka 3a CMpPTHUTe ciydaun. buno yTBpaeHo feka
HeCnpoBAYBaHETO Ha UCTpara NPeTCTaByBa NPEKPLUYBakbe Ha YNEeHOT 2, BO BPCka
Co NpaBoTo Ha ciobofa oA AMCKPUMMHALM]A, 3aTOA WTO ApXaBaTa buna LONXHa
KOHKPETHO Aia M UCTPAXM MOXHUTE ANCKPUMUHATOPCKM MOTUBM.

Mako Bo ABaTa npeamMeTa cTaHyBa 300p 3a ejcTBuja WTO ru cTopune cinyxbeHu
nvLa Ha ApXxasaTa, A0JXHOCTa Ha ApXXaBaTa Aa MHTepPBEeHUpPa CO Len [a v 3aWTuTy
XPTBUTE HAa KPUBMYHU fiena M LOMKHOCTa TakBUTE [leNa Aa Ce NCTpaxart e BanugHa u
BO OAHOC Ha [ejCTBM]a LITO Ce M3BPLIEHM Of CTPaHa Ha NPMBaTHM L.

Mpumep: Bo npeameToT Members of the Gldani Congregation of Jehovah’s Wit-
nesses and Others v. Georgia'®3, rpyna JexoBuHu ceepouu 6una HanagHata of
CTpaHa Ha YneHoBM Ha efHa yNTpanpaBoc/iaBHa rpyna. Mako 6una nssecteHa,
nofmumjaTa He MHTEPBEHMpPANa 3a [ia ro CNpeyn HacuncTeoTo. McTparaTa koja
6una nokpeHaTa No HacTaHOT Guna NpekMHaTa 0TKako nonuumMjaTa yTBpAUna
JeKa naeHTMTeToT Ha CTopuTenuTe He Moxe aa ce yTepaun. ECHIT ognyynn feka
HEeMHTepPBEHMPaHLETO Of CTPaHa Ha MoNMuUMjaTa 3a Aa MM 3aWTUTU XPTBUTE HA
pacHO MOTMBMPAHO HACMAICTBO M MOoCNeaoBaTeNnHaTa HeCOOABeTHA UCTpara
npeTcTaByBaaT NpeKplyBatbe Ha 4neHoT 3 (NpaBo Ha cnobofa of HeYoBEeYKHU
W Aerpagupayky TpeTMaH MM Ka3HyBake) U Ha YneHoT 9 (npaBo Ha cnobopaa
Ha penuruja), BO BpCKa €O YneHoT 14, o NPMYMHA WTO UCTOTO Ce 3aCHOBANo Ha
penuruja.

162 ECYI, Nachova and Others v. Bulgaria [ronem cyacku cosert] (6p. 43577/98 n 43579/98), 6 jynn 2005 rop,

163 ECYIM, Members of the Gldani Congregation of Jehovah’s Witnesses and Others v. Georgia (6p. 71156/01), 3 mMaj
2007 rop.
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Ce 4MHM eKa NpaBoTo Ha EY MOXe [ja HAMeTHe CNINYHM 0BBPCKM BO KOHTEKCT Ha
PamkoBHaTa oanyka Ha CosetoT 3a 6Gop6a npoTus oapeneHu GopmMu M MaHuUdecTaLmm
Ha pacu3am u kceHotobuja npeky KpMBMYHOTO Npaso (WTO ce pasrnengysa BO
Nornasje 4.6.).1% Cenak, PaMkoBHaTa 0/1yKa He HaMeTHYBa KOHKpeTHa 06Bpcka
3a NoBeflyBatbe WCTPara BO 0JHOC HA Toa Aanu NocTojaT PacUCTUYKN MOTUBM BO
KPMBUYHMTE [eNa WTo Ce CTOPEHM BP3 HEKOe NuLe.

3.5.4. T[lpawara of KPUBMYHOTO NpaBso

[ononHWTeNHO Ha NpalaraTta WTo Ce NOBP3aHW CO CNPOBeLyBakeTo Ha 3aKOHUTe
u koun 6ea pasrnepaHu Bo MNornasje 3.5.3., ECYI ce npou3sHecyBa v No npawata
0, KPUBMYHOTO NPaABO BO OJHOC HA Pa3fMYHM NPaBa, BKAYYUTENHO U NPABOTO Ha
NpaBuUy4HO CyAeHbe, NPaBOTO Ha 3awWwTuTa o apbuTpapHo npuBeayBate, 3abpaHaTa
3a PeTPOaKTMBHO Ka3HyBatbe 1 BTOPO Cyflere 3a UCTO AeNo, NPaBoTo Ha XMUBOT U
npaBoTo Ha c1obofa of HEYOBEYKM UMM Aerpafmpayky TPETMaH UK Ka3HyBatbe.

Mpumep: Bo npeameTtoT Opuz v. Turkey, ECYMN yTBpAWUN MHAWPEKTHA
AMCKPYMMUHALIMja BP3 OCHOBA Ha NONOT BO BPCKa CO NPaBOTO Ha XMBOT v cnobofa
0[L HEHOBEYKM MW Jerpagmpayku TpeTMaH, co orfef Ha Toa Aeka nonuumjata
M CYACTBOTO He ycrneanie COOABETHO @ o CNpoBefaT 3aKOHOT 3a CEMejHO
Hacuncreo. 163

Mpumep: Bo npeameTute D.G. v. Ireland v Bouamar v. Belgium (konwTo ce
pa3rnepysaart Bo lMornagje 4.5.), Xanutenute 6une npuTBOpPeHN Of CTpaHa
Ha HauMoHanHuTe BnacTm.'%® ECUM yTBpAUN aeka nako noctoene NoBpeau
Ha npaBaTa Ha cnobofa, BO OBME Clly4an HeMa AUCKPUMUHaLMja buaejkm
PasNUYHKMOT TPETMaH 61N onpaBAaH BO MHTEPEC Ha 3alTMTa Ha ManoneTHULUTE.

164 PamkoBHa opnyka 2008/913/MBP Ha CoseToT of 28 HoemBpu 2008 3a Bopba npotue oppeseHn hopmu
1 MaHudecTaumm Ha pacusam v kceHodobuja npeky KpuBUYHOTO Npaso, Cyx6eH BecHuk Op. L 328,
6.12.2008, c1p. 55. Tpeba pa ce 3abenexu aeka ECHM npucatun Aeka NOTTMKHYBaHETO ANCKPUMUHALM]A,
OMpa3sa v HacunICTBO KOH rpyna Nyre Nopaan HUBHOTO NOTEKNO UKW NPUNAJHOCT UMK HEMPUNAAHOCT Ha
HeKoja eTHWYKa rpyna, Haumja, paca unm penuruja NpeTcTaByBa KOHKPETHO OrpaHUYyBakbe Ha cnobopata Ha
u3pasysatbe WTo e 3awTuteHa co EKYN. Bugu: ECHM, Le Pen v. France (6p. 18788/09), 20 anpun 2010 rog,.;
ECYN, Féret v. Belgium (6p. 15615/07), 16 jynu 2009 rog.; ECHN, Willem v. France (6p. 10883/05), 16 jynu
2009 rog.; v ECYN, Balsyté-Lideikiené v. Lithuania (6p. 72596/01), 4 Hoemspu 2008 rop,.

165 ECYI, Opuz v. Turkey (6p. 33401/02), 9 jynn 2009 rog.

166 ECYM, D.G. v. Ireland (6p. 39474/98), 16 maj 2002 rop,; ECHI, Bouamar v. Belgium (6p. 9106/80), 29
espyapu 1988 rog.
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KnyyHu noeHtun

Cnopep [lnpekTvBata 3a ApXaBjaHu Ha TPeTU 3eMju, APXaBjaHUTe Ha TPeTu 3eMjun
yXUBaaT NpaBo Ha eHaKoB TPeTMaH BO CIMYHM 06NacTu Kako oHue ondaTteHn co
IVpeKTMBKTE 3a HeACKpUMMUHaUKja Ha EY, Ho camo fokonky ce kBanutukyBaar kako
L, KNTENIN CO JONT NpecToj”.

Kora fpxaBjaHuTe Ha TPeTH 3eMju He ce KBanudukyBaaT Kako ,XUTENU co gonr
npecToj”, TMe yXMUBaaT orpaHMyeHa 3alTMTa BO COrNacHOCT CO AMPEKTUBUTE 3a
HeLMCKPUMUHaLUWja, 1 Toa:

*  BP3 OCHOBA Ha CeKcyaNHa OpMeHTaLuja, BO3pacT, NONPeYeHOCT UK penuruja
WK yBepyBatbe, BO OAHOC Ha NMPaBOTO Ha NpMcTan [0 CTpy4Ha obyka v ycnosu
Ha paboTHoTO MecTo. Cenak, TMe He yXWBaaT eiHaKBO NPaBO Ha npucTan fo
BpaboTyBatbe;

e cnopep IupekTvBaTa 3@ POAOBO-PaMHONpPABEH NPUCTaN 40 CTOKU W YCIyru
u [MpekTuBaTa 3a poAoBa eAHAKBOCT (MoCnefHa KOHCONUAMpPaHa Bep3uja),
[pXaBjaHWTe Ha TPeTU 3eMju YXXMBAaT 3alITMTa Of AUCKPUMUHALMja BP3 OCHOBA
Ha NoN0TO BO OJHOC Ha NPMCTanoT Ao BpaboTyBatbe M NPUCTanoT A0 CTOKU U
ycnyru.

Crnopep, AMPeKTUBUTE 3@ HeAUCKPUMUHaLKMja Ha EY, 3awTuTaTta of AMCKpUMMUHaLKja
MMa pasfnnyeH oncer:

*  HajWwMpoka 3aWwTWTa Ce rapaHTMpa Bp3 OCHOBA Ha pacaTta M eTHWYKaTa
npunagHocT, bupejkv oBre OCHOBM Ce 3alITUTEHW BO OAHOC HA NPUCTANOT J0
BpabOTyBatbe, CMCTEMOT Ha COLMjasHA 3aLUTMTA M NPUCTANOT 0 CTOKM U YCNyT;

*  OWCKPUMMHALMjaTa BP3 OCHOBA Ha MOJIOT e 3abpaHeTa BO KOHTEKCT Ha NpucTanot
no BpaboTyBarbe, COLMjaNnHOTO OCUTrypyBatbe (WITO e MOOrPaHUYEHO Of
MOLIMPOKMOT CUCTEM Ha COLLMjaliHa 3aLUTMTa) M MPUCTANoT 40 CTOKM U YCIyru;

*  BO MOMEHTOB, CeKCyanHaTta opueHTaluja, nonpeyeHocTa, penurujata unu
yBepyBarbeTo ¥ BO3pacTa ce 3alTUTEHN eAWHCTBEHO BO KOHTEKCT Ha NpucTanot
10 BpaboTyBatbe.

EKYI conpxu HencupneH cniMcok Ha 0CHOBM 3a 3awTuTa. Cekoj Moxe fia ce NOBKUKa Ha
EKYMN npep HaumoHanHWTe BNacTu, CyaoBu u, Ha kKpaj, npeg ECYI.

Kora pa3srnepnysa xanba WwTo BknyyyBa HaBOAM 3a AUCKPUMMHaLMja, ECHI Moxe aa ja
pasrnenyBsa xanbata camo Bp3 OCHOBA Ha 3aCerHaTtoTo MaTepujasHo Npaso UIu 1 BO
BPCKa CO 4yieHoT 14.

Xanbute wto ce nogHecyBaaT npen ECHM He MoXe Aa ce 3aCHOBAaT CaMO Ha YNeHoT
14, Tyky Tve Mopa Aa bupat koMbuHMpaHu co xanbeHn HaBOAM NOBP3aHMU CO
noBpefa Ha HeKoe o, MaTepujanHuTe Npasa 3arapaHTupanm co EKYI. Bo Taa cmucna,
A0BONHO e xanbata fla Gupe reHepanHo nosp3aHa co obnacra WTo ja NoKpuBa
KOHKPEeTHOTO npaso.
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0 Mpotokonot 12 koH EKYI co3pfaBa caMoCTOjHO NPaBo Ha HefMckpuMmnHauwja. Toa ce
O[IHeCyBa Ha cMTe Npasa 3arapaHTUpaHun Co UNu U3BeAeHU Of HaLMOHANHUTE 3aKOHU
WNIW HaLMOHanHaTa CyAcka NpakTuKa, floAeKa 3Ha4YeHeTo WTO M Ce NPUNULLIYBa Ha
LBUCKPUMMHALM]a" @ MAEHTMYHO CO OHA Of, YneHoT 14.

. ECI ycBOMN npuctan cnopep Koj CynoT yTBpAYBa WMPOKK 061acTu Ha NpyUMeHa, co
Lien Aa rapaHTupa uenoceH edekT Ha npaBaTa Ha MOeAUHLUNTE 3arapaHTMpaHm co
npasoTo Ha EY.

. Ondarot Ha EKYI, Bo nornep Ha MatepujanHuTe Npasa LWITO MY rapaHTMpa 1 Bo nornep
Ha HAa4YMHOT Ha KOj OBMe NpaBa Ce TONKYBaaT 3a LieNnTe Ha NpMMeHarta Ha uneHot 14,
e ocobeHo Wwupok Bo cnopeaba co ondaToT Ha AUPEKTUBUTE 3@ HEAUCKPUMUHALM]A
Ha EY.

* OcobeHo BaxHM 06nacTn WTo ce HafBOp Of ONdaToT HAa AMPEKTMBMUTE 33
HeAMCKPMMUHAaLMja 1, BO rofieMa Mepa, ce HaABop 04 HaanexHocTa Ha EY (a co Toa
1 HaaBop og, ondaroT Ha [MosenbaTa 3a 0CHOBHWTE NpaBa) BKNy4yBaaT npalakarta
MoOBP3aHM CO 3aKOHOAABCTBOTO 3@ NPMBATHWOT U CEMEjHMOT XWUBOT, NpasaTa
MOBP3aHM CO y4eCTBOTO BO NONIMTUYKMOT XMUBOT M MpallaraTa 04 KPUBMYHOTO NPaBo.

»  OTTyKa, Kora ro yTBpAyBaaT CBOjOT NpMCTan KOH NOBEAYBareTo CyACKM Cnop,
XPTBUTE HAa AUCKPUMUHALMja Tpeba BHUMaTenHo fa pa3Mucnar gany HUBHUTe
an6u Bnerysaar Bo ondaTtoT Ha AMPEKTUBUTE 3a HeANCKPUMUHALMja UNU BO
ondaror Ha EKYI.
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OCcHOBM 3a 3aWTUTA

4.1. Bosep

EBponckuTe AMPEKTUBU 3a HeAUCKPUMUHALMja 3abpaHyBaaT pa3nnyeH TpeTMaH WTo
Ce 3aCHOBA Ha OfpefeHu ,0CHOBM 3a 3aWTMTa” u cogpxar GMKCMpaH 1 orpaHuyeH
CMMUCOK Ha OCHOBM 3a 3alITMTa KOMWTO rv ondakaat nonot (JupekTvBa 3a pogoBo-
paMHONpaBeH NpucTan 4o CTOKM M ycnyru, lnpekTMBa 3a poAoBa efHaKBoOCT
(nocnepHa KoHconuAupaHa Bep3nja)), cekcyanHaTa opMeHTaumja, NonpevyeHocCTa,
BO3pacTa, penurujata unu ysepysaweTto (LupekTuBa 3a efHAKBOCT Npu
BpaboTyBatbeTO), pacaTta uiu eTHMYKOTO NoTekno ([upekTvBa 3a pacHa eAHaKBOCT).
CnpoTtueHo Ha Toa, EKYI coppxu HencupneH cnnucok Ha npaBa kow ce coBnaraar co
OHMe 3arapaHTVpaHu Co AUPEeKTUBUTE, HO YWjLITO ONCer OAM NoAaneky of CaMoTo
npaeo. YneHot 14 nponunwyea 3abpaHa 3a AMCKpUMUHALMja ,BP3 KOja 6B1No oCcHOBa,
Kako LTO ce monoT, pacaTta, bojaTa, ja3aukoT, penurnjata, NOAUTUYKOTO UK APYro
MUCNIeH e, HALMOHANHOTO MM COLMjaNHOTO NOTEKII0, NPUNAaAHOCTA HA HALMOHANHO
MaJILMHCTBO, CONCTBEHOCTA, parakeTo UK Hekoj Apyr cTatyc”. Kateropwmjata ,apyr
cTaTyc” My fo3sonyBa Ha ECYI ga rv BKNy4u n oHme ocHoBu (Mery apyrute) kou ce
M3PEeYHO 3aLITUTEHM CO AMPEKTUBUTE 3@ HEANCKPUMMHALLW]A, OAHOCHO NONPEYEHOCTA,
BO3pacTa M CcekcyanHaTta opveHTauuja.

Bo Mornasje 1 bewe HaBeaeHo Aeka 4yneHot 21 og
Mosenbarta 3a OCHOB.HVITe npaBa COApPXM v 3abpaHa ,OCHOBA 30 3aWTHTA" € KAPaKTEPUCTAKG
3a AUCKPpUMUHaUU]a. Mosenb6arta ru 063p3yBa Ha efileH noeauHel WTo He'rpeﬁaﬂa
MHCTUTYLMUTe Ha EBponckaTa yHuja, HO Taa ce Ce CMeTa 3a pefieBaHTHA BO 0FHOC Ha
NPUMMeHYBa 1 Ha ApXaBuTe-uneHku Torai kora Tve ARG CURUNO R EELALE
oapenequn beHeguumm.
ro TONKyBaaT M ro cnpoBejyBaat npasoTo Ha EV.
Oppepbata 3a HeguckpuMmuHauuja o MNoeenbarta

97



Mp1payHKK 3a eBPONCKOTO NPaBo 3a HeAUCKPUMUHALM]a

98

COLPXU KOMOMHAUMja 04 OCHOBMTE 3a 3alITUTA Kou ce aaaeHu Bo EKYM u Bo
LVPEKTMBUTE 33 HeMCKPMMUHALM]a, MaKo He BKNy4YyBa dhopmMynaumja ,apyr cratyc”
wTo 61 noapasbmpano HencupneH CNMCOK Ha OCHOBM 3a 3aLUTHTA.

4.2. Tlon

OuckpuMUHaLmjaTa Bp3 0CHOBA Ha MONOT € peNnaTMBHO O4MInefHa cama no cebe,
CO TOa WTO Ce OfiHeCyBa Ha AUCKPUMMHALMja WTO e 3aCHOBaHa Ha (akToT feka
noeAauHeLOT e MaX unu xeHa. OBa e Hajpa3BMeHMOT acnekT 0f couujanHaTa
nonuTvka Ha EY 1 opamHa ce cMeTa 3a CYWITUHCKO NpaBo. Pa3BojoT Ha 3awwTuMTaTa Ha
0Baa OCHOBA MMa ABOjHa Lien: NpBaTa Len e eKoHOMCKa, OLHOCHO BakBaTa 3aluTuTa
MOMOTHa BO eIMMUHMPareTo Ha KOHKYPEHTCKMTe HapyLlyBakba Ha Na3apoT Koj CTaHa
ylTe NOUHTErpupaH, 1 BTOpaTa Len e NoBp3aHa Co jaBHaTa NONMTKUKA, OAHOCHO
Ha 3aefiHMLATa M OBO3MOXMW HaYMH 3a couMjaneH Hanpefok U nogobpyBare Ha
ycnoBuTe 3a XMUBOT 1 3a paboTa. NocnepoBaTenHo, 3aWTUTaTa o4 AMCKPUMUHaLLK]a
BP3 OCHOBA Ha nonoT Belwe M ocTaHa efiHa 0f OCHOBHUTE dyHKLMM Ha EBponckaTa
yHuja. NpudakarweTo Ha coumjanHata U eKOHOMCKA BaXHOCT Ha rapaHTMpareTo
€[IHaKOB TPETMaH AOMOMHUTENHO Ce UCKPUCTanuU3Mpa co LeHTpanHaTa nonoxoba wro
OBaa 3awWTuTa ja Lobu Bo pamkuTe Ha MNoBenbaTa 3a oOcHOBHUTE npasa. CnnyHa e
cuTyaumjata u co EKYM kape 3awTtuTtata of AMCKPUMMHALMjA BP3 OCHOBA Ha MOJOT €
ncTo Taka fobpo passueHa.

Mako npegMeTuTe 3@ ANCKPUMUHALM]a BP3 OCHOBA Ha NonoT 06UYHO BKAy4YyBaaT
XEHW Kon Bue HENOBONHO TPETUPAHU 3@ pa3NMKa Of MaxuTe, Toa He ceKoraw e
cnyya;.

Mpumep: Bo npeameToT Defrenne v. SABENA, xanutenkata Aana HaBoaM feka
pobvBa noMana nnata of Hej3uHWTe MallKK KONeru, Mako Taa U3BpLyBa UCTU
paboTHu gonxHocTw.'8” ECMT yTepAnn feka Bo 0BOj npeaMeT cTaHysa 360p 3a
ounrneaHa AUCKpUMMUHaLMja BP3 0CHOBA Ha nonot. Mpu foHecyBaweTo Ha
BakBata ognyka, ECMN ru Harnacun ekoHoMcKaTa v couMjanHaTa AMMeEH3Mja Ha
YHujaTa, kako 1 GakToT feKa HeAUCKPUMMHALMjaTa ro momara HanpenyBakeTo
Ha EY KOH nocTurHysarbe Ha oBue Lenu.

Bo npeameToT Bilka, koj 6ewe pa3srnefnaH npetxonHo, ECM ro pasrneaysan pa3fiMyHmoT
TpeTMaH BpP3 OCHOBA Ha MeHayepckuTe pasrneamn Ha paboToaaBavyoT KOULWTO o

167 ECN, Defrenne v. SABENA, npeamer 43/75 [1976] ECR 455, 8 anpun 1976 rog.
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onpaBAyBaaT UCKNy4YyBareTo Ha paboTHMLUUTE Co ckpaTeHo paboTHO BpeMe of
thOHLOT 3@ NEH3UCKO OCUTypyBakbe Npeky ynaTyBare Ha GakToT feka TakBaTa
Mepka 6una npesemeHa co Len fja noTTMkHe paboTa co nonHo paboTHO BpeMe 3a Aa
0be36eamn noBonHo nepcoHan. Bo osoj npeamet, ECMN n3peyHo He ce Npon3Hen BO
OJHOC Ha Toa fanu cMeTa ieka MepkaTa e Cpa3MepHa Ha Pa3NM4yHOTO YXMUBakbe Ha
npasata. Cenak, CynoT 61N noekcnaMuUMTEH BO NPeAMETOT LafieH NOAONY.

Mpumep: Bo npeameToT Hill and Stapleton, Bnapata BoBena nnaH 3a cnogenexm
paboTHM MecTa BO ApXaBHaTa cnyx6a, npu WTo efHO paboTHO MeCcTo MoXe Aa
ro M3BpLYBaaT ABE NiMLia CO JOroBOp 3a BpeMeHo BpaboTyBake, 0AHOCHO cekoe
oA HMB pa pabotu camo 50% op yacoBuTe NpeABMAEHM 3@ NONHO paboTHO
Bpeme 1 aa aobuea 50% opn peaoBHaTa nnata yTBpAeHa 3a fafeHoto pabotHo
mecTo.'%8 MogouHa, paboTHULMTE MMane NPaBo fa ce BpaTaT Ha cBoeTo paboTHO
MecTO CO nosiHo paboTHO BpeMe, Kora Toa Ke buae Bo3MoxHo. MpaBunata um
[03BONyBane Ha noeauHuMTe BpaboTeHn co nonHo paboTHo BpeMme aa aobujat
e[HOo NokayyBakbe Ha nyaTtaTta roauiHo. Cenak, NoeAUHLNTE KOU Aenene efHo
paboTHO MecTo MMarne NPaBo CaMo Ha NONOBMHA 0f, BKYMHOTO NOKayyBakhe Ha
nnataTa, kaje [iBe rofMHu1 Ha cnofeneHo paboTHo MecTo 61 Gune efHakBM Ha
e[HO nokayyBatbe. [lBajuata Xanutenu Bo NnpeamMeToT ce BpaTuie Ha HUBHUTE
paboTHM MecTa co NofHO paboTHO BpeMe U ce NMoXxanuiie Ha HA4YMHOT Ha KOj
nokavyyBateTo Ha nnataTta 6un npumeHet 3a Hue. ECMN yTBpann geka toa
npeTcTaByBa MHAMPEKTHA AUCKPMMMUHALMjA BP3 OCHOBA Ha nonoTt, buaejku
cnopeneHuTe paboTHU MecTa rmaBHO BKNyYyBane XeHWu. BnagaTa tBpaena aeka
pa3nnYHMOT TPETMaH e onpasAaH, Co Orfief Ha Toa feKa TakBMOT TPeTMaH ce
3aCHOBA Ha HA4YenoTo 3a NPUMEHa HA NMOKAaYyBaHeTO BO OAHOC Ha hakTMyKaTa
LOMXMHA Ha paboTHMoT cTax. ECM oanyymn feka BakBOTO TBPLEHE NPeTCTaByBa
HaBOZA KOj He e mofapXaH Co 06jeKTMBHM KpuTepuymMu (co ornef Ha Toa Aeka He
nocToenie 4OKa3n Aeka [oNXMHATA Ha pabOTHMOT CTax Ha ApyruTe noefuHUN
6una npecMeTaHa Bp3 0CHOBA Ha peanHnoT bpoj ogpaboTeHu Yacosm). MoHaTamy,
ECM HaBen peka ,efeH paboTofaBay He MOXe Aa OnpaBAa AUCKPUMMHALM]a
WTO NPOU3NEerysa of nnaH 3a cnogeneHun pabotHu Mecta, caMo nopaau dhaktoT
feka n3berHyBarbeTo Ha TakBa AMCKPUMUHALMja Ou nogpa3zbupano 3rofneMeHn
Tpowoun.”

OTTyKa, ce YnHu feka ECMN He npudaka onpaBayBatba Ha AMCKPUMUHATOPCKH
TpeTMaH Bp3 0CHOBA Ha NONOT KOWLITO eHOCTABHO Ce 3aCHOBAaT Ha UHAHCUCKM UK
MeHalepcku pa3MuciyBarba Ha paboToaasauunTe.

168 ECN, Hill and Stapleton v. The Revenue Commissioners and Department of Finance, npegmet C-243/95 [1998]
ECRI-3739, 17 jynn 1998 roga.
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Mpumep: Bo npeametot Unal Tekeli v. Turkey, xanutenkaTa HaBena geka
HaLMOHaNHOTO 3aKOHOAABCTBO MM 06BP3yBa XeHUTE N0 CTanyBareTo BO Opak
[.a ro 3emat Npe3MMeTo Ha conpyrot.'®® Mako 3akoHOT 103BONYBA XeHUTe a ro
3a[pXaT CBOETO MOMMHCKO NPe3MMe M Ha HEero Aa ro 4ofanat npe3uMeTo Ha
conpyrot, ECHM ognyymn geka TakBMTe NPONUCK NpeTCTaByBaaT ANCKPUMMUHALM]a
BP3 OCHOBA Ha NOJIOT, CO Orfief Ha T0a AeKa HaLLMOHANHOTO 3aKOHOAABCTBO He
06Bp3yBa conpysuTe a ro CMeHaT CBOETO Npe3nme.

MpuMep: Bo npeaMeToT Zarb Adami v. Malta, xanutenoT gan HaBoAM Aeka
HEroBOTO NOBWKYBathe @ M3BPLIYBA NOPOTHMYKA AONXHOCT NPeTCTaByBa
AWCKpUMUHauKnja, buaejkm npakTMkaTta cnopep Koja ce cocTaByBane
MOPOTHUYKWTE NIMCTU pe3ynTupana Bo NOrofieMa BepojaTHOCT MaXxute no4yecto
na buaar noBMKaHW fa M3BpLUYBaaT Bakaa AomxHocT.70 Cratuctukara nokaxana
Aeka noseke ofi 95% of NOPOTHULMTE BO NEPUOA OA NET roanHM Bune Maxu,
a ECHM yTBpann geka oBa npeTcTaByBa AUCKPUMMHALMjA CO OrNef Ha Toa feka
MaxuTe 1 XeHUTE Ce BO CMOPeAsIMBa CUTyaLmja BO OAHOC Ha HUBHUTE FparaHcku
JonxHocTn.1!

Cnopep ToNKyBakeTO Ha KOHLLeNToT ,non”, Toj BKNy4yBa
M CuTyauuu Kage AUCKPUMUHATOPCKMOT TPETMaH ce
ofiHecyBa Ha ,NoNOT" Ha XanuTenoT BO NOancTpakTHa

Poposuot npeHtuter ce ogHecysa
Ha ,Anabokn BHATPeLHN n
VHAVBUAYANHW UCKYCTBA NOBP3AHM CO

POAOT WTO M MMA efHO NnLie, KOULITO
MOXaTt, Ho He Mopaar, 44 OATOBAPAAT
Ha HeroBMoT Mo Npy parareTo,
BKJTy4UTESTHO M IMHHOTO HyBCTBO

30 CONCTBEHOTO Telo (WTo Moxe Ad

BKJ1y4u, JOKOJIKY TOd NPeTCcTaByBa
cnobogeH n3bop, npomeHa Ha
TeNecHNoT M3rnes U GyHKLUMja npeky
MeANLMHCKM, XMPYPLIKU UIW ApYTU
CPeAcTBa) 1 Apyry MaxHudecTaLmm Ha
pOgAoT, BKy4nTeNnHO 1 obneka, rosop u
MaHupm“ 7t

CMUCNa, ¥ A03BONYBa OAPeAeHa OrpaHMYeHa 3aluTuTa Ha
POLLOBMOT MAEHTUTET.

Taka, nowmnpoko npudateHaTa AeduHMUMja Ha
pPOAOBMOT UAEHTUTET rn ondaka He caMo NuLaTa Kou
Ce MoJNoXYBaaT Ha onepalmja 3a MeHyBatbe Ha nonoT
(,TpaHcekcyanumn”), TyKy v OHWe Kou oabupaat apyru
Ha4YuHW 3a aa ro maHudecTnpaart CBOjoT pod, Kako
WTO € TPAaHCBECTU3aM MK HoCeke 0bneka TMNMYHa
3a APYrvoT non, uiu, eAHOCTaBHO, YCBOjyBakbe Ha4yuH
Ha roBOp MNIM KO3MeTHKa WTo 06MYHO ce noBp3yBa Co
npunagHULMTE Ha CNIPOTMBHMOT MO,

169 ECYM, Unal Tekeli v. Turkey (6p. 29865/96), 16 HoemBpu 2004 rop.

170 ECYN, Zarb Adami v. Malta (6p. 17209/02), 20 jyun 2006 rog.

171 Osaa wwupoko npucateHa feduHuumja e 3emeHa oa ,lpuHumMnuTe of Jorjakapta 3a npuMeHa Ha
MeryHapoAHOTO MpaBo 3a YoBEeKOBUTe NPABA BO BPCKA CO CEKCYanHaTa OpueHTaumja u pofoBmOT MAEHTUTET”,
maprt 2007 rog, foctanHo Ha: www.yogyakartaprinciples.org/principles_en.htm. NpuHumnuTe ce ycBoeHu oa
HEe3aBKCHO TeNo ekcnepTy No MeryHapoAHOTO NPaBo 3a YOBEKOBUTE MpaBa.
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Mo npenmeTtot P. v. S and Cornwall County Council, v BO cornacHocT co AUPEKTUBUTE
3a HeMCKPUMMHALMja, OCHOBATa 3a 3alWTuTta ,non” ja ondaka u AUCKpUMMHaLmjaTa
npoTuB noepuHel, bupejku Toj/Taa ,MMa Hamepa fia HanpaBW UNK Hanpaeun/a
onepaumja 3a NpOMeHa Ha NonoT.” 3aToa, ce YNHM AeKa OCHoBaTa ,Non", oHaka Kako
wTo e gechMHMPaHa BO paMKMTE Ha NPaBOoTO Ha EY, BO MOMEHTOB ro LWTUTU 1 pOJOBUOT

NAeHTUTeT, HoO CaMO BO TeCHa CMUCNa.

Mpumep: npegmetoT K.B. v. NHS Pensions Agency ce ogHecyBa Ha 0406MBareTo Ha
HacnefHa neH3mja 3a TpaHceKCcyanHuoT naptHep Ha nuueto K.6.172 Opbusatbero
6uno obpasnoxeHo co GakToT Aeka TpaHCEKCYaNHUOT Nap He ro 3af0BONYyBa
ycnoBoT 3a 6payHa 3aefHMLa, OQHOCHO CNOPe aHIMUCKOTO 3aKOHOAABCTBO LTO
61no Bo cuna BO TOj Nepuog TpaHCeKCyanumTe He MoXene ia ctanart Bo bpak.

Mpw pasrnegyBatbe Ha NpawameTo 3a AMCKpMMUHauuja, ECMN yTBpamn neka
BO NpeAMeTOoT He NOCTOM AUCKPUMMUHALM|A BP3 OCHOBA HAa NOMOT 3aToa WTO BO
ofpefyBareTO KOj MMa NPaBo Ha HacneAHa NeH3unja, He NOCTOeN HenoBoNeH
TpeTMaH Bp3 0CHOBA Ha MAWKWOT UK XeHckuoT non. Motoa, ECM ja cMeHun
HacokaTa Ha pasmucnyBatbe v ce Gokycmpan Ha npawareTo Ha bpakoT. buno
HarnaceHo geka TpaHcekcyanuuTe HUKOraw Hemane npaeo a ctanaT Bo bpak
“ 3aToa He OUNne BO MOXHOCT ia KOPUCTAT HacnefHa NeH3uja, JoAeka Ha
xeTepocekcyanuuTe Toa MM 61no oso3moxeHo. lMoToa cynoT ro 3eman npessug
u npeamertot Christine Goodwin koj 6un pasrneaysaH of cTpaHa Ha ECY[.'73
Bp3 ocHOBa Ha BakBMTe pasMuciyBatba, ECMN 3akny4un feka bputaHckoTo
3aKOHOJaBCTBO KOe OMII0 OCNOPEHO HE e YCOrNaceHo Co HAauyenoTo 3a eHaKoB
TpeTMaH buaejKu ry cnpevyBano TpaHcekcyanuuTte Aa ce jaBat Kako KOpUCHULM
Ha filen oA nnartata Ha HUBHWTE NapTHepM.

MpuMep: CAUYHKU pasMuUciyBatba bune NpUMeHeTH 1 Bo npeametor Rich-
ards.'’ Puyappc, koja 6una pofeHa Kako Max, Hanpasuia onepauuja 3a
npomeHa Ha nonot. [pegMeToT ce 0AHECYBa Ha NPABOTO Ha APXaBHa NeH3uja
B0 ObegumHeToTO Kpancreo, 3atoa WTO BO TOA BpeMe XeHUTe umane npaso Ha
OPXaBHa NeH3Mja Ha Bo3pacT oa 60 roavHuy, [oAeKa MaxXMUTe CBojaTa ApXaBHA
neH3uja ja fobuBane Ha Bo3pacT of 65 rogmHu. Kora Pudapac ananuympana
3a neH3uja Ha Bo3pacT of 60 roguHu, HejanHoTo Bapatbe 6uno ogbueHo co
obpasnoxeHue geka hopManHo-npasHo Taa buna npM3HaTa Kako Max 1 3aToa

172 ECN, K.B. v. NHS Pensions Agency, npeamet C-117/01 [2004] ECR I-541, 7 jaHyapwn 2004 rop.

173 ECYN, Christine Goodwin v. UK [ronem cyacku coset] (6p. 28957/95), 11 jynn 2002 roa.

174 ECN, Richards v. Secretary of State for Work and Pensions, npegmer C-423/04 [2006] ECR I-3585, 27 anpun
2006 rop.
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He Moxe Aa 6apa ApXaBHa NeH3mnja ofeka He HanonHu 65 roguuun. ECM cmetan
JeKa Toa npeTcTaByBa HeeHaKoOB TPETMaH Bp3 OCHOBA Ha NPOMEeHa Ha NonoT 1
nocneAoBaTeIHO HA TOA TaKBMOT TPETMaH NpeTcTaByBa AMCKPUMMUHALM]A WITO
€ CNPOTUBHO Ha 4neHoT 4(1) op [lupekTnBaTa 3a NOCTENEHO CNPOBeAyBathe Ha
Ha4yenoTo 3a eAHaKOB TPETMAaH Ha MaXMTe U Ha XeHuTe BO Npallarha NOBp3aHu co
couujanHoTo ocurypysarse.’”

ECYN ponpea Tpeba Aa AoHece oaNyka 3a Toa Aanu 4neHoT 14 ro ondaka ponosuoTt
WIEeHTUTET Kako OCHOBA 3a 3aWTuTa U aonpea Tpeba Aa yTBpAM Aanum Taa OCHOBA
6u rn ondatuna camo ,TpaHcekcyanuute” unm nogpasbrpa NoWMpPoKo TONKyBathe
Ha poaoBMOT nageHTutet. OBa He 3Haym pgeka ECHI BoonwTo He ce 3aHMMaBan co
npawakeTo Ha pofoBuOT naeHtutet. OgHocHo, ECHI yTBpAun geka pogoBmoT
WIEHTUTET, UCTO KaKOo M CeKCyasiHaTa OpueHTalmja, NpeTcTaByBa Aen og cchepara Ha
MPUBATHMOT XMBOT Ha MO MHEL,OT M 3aToa Tpeba Aa buae cnoboaeH oa Melwarbe of
CTpaHa Ha Bnacture.

Mpumep: dakTuTe n3HeceHn Bo npeameTute Christine Goodwin v. UK u I. v. UK ce
MHOTY CUYHK.Y8 XXanutenknute, Kom UMane HanpaseHo onepauuja 3a NpoMeHa
Ha NONOT Of MalIKK BO XEHCKW, Ce Noxanune ageka Bnactute ogbune fa um
L03BOMAT NPOMEHa Ha HMBHWUTE U3BOAM O MaTUYHATa KHUIA Ha POLLEHUTE CO
Llen fa ce BHece NpoMeHaTa Ha nonot. Mlako npoMeHata Ha Apyrute JOKyMeHTH
W MMUHbATa Ha Xanutenkute buna [o3BoNeHa, U3BOAUTE Oy MaTUYHaTa KHUIA Ha
pOLEeHWTE Cé ylTe ce KOPUCTeNe 3a U3BECHM Lienu Kafe pofoT bun penesaHTeH
O[3 NPaBeH acrnekT, Kako WTo ce BpaboTyBakbeTo MK 3aMUHYBaHETO BO NeH3Wja,
LITO 3HAYM Aeka Xanutenkute bu 6Gune cooueHu co cpaMm M NOHUXYBakE Kora
Tpeba aa ro oTkpwujat cBojoT popManHO-NpaBHO Npu3HaT pof (Mawku). ECYN
(MeHyBajku ja npeTxofHaTa CyAcKa NpakTMKa BO CNPOTMBHA HAacoKa) oanyyun
[eKa BakBMOT TPeTMaH NpeTcTaByBa NOBpPeAa Ha NPaBOTO Ha MOYUTYBathE Ha
NpUBATHWUOT XMBOT M NpaBoTo Ha Bpak cnopep YneHoT 12, HO He ce BNYLWTWI BO
pasrneflyBarbe Ha NpaLarbeTo Janu NoCcTou NpekpLlyBakbe Ha uneHoT 14,

175 [lnpextnea 79/7/EE3 na CoseToT of, 19 aekemspy 1978 rofunHa 3a nocTeneHo CnpoBeyBakbe Ha HavenoTo
3@ e[IHaKOB TPETMaH Ha MaxMTe 1 Ha XeHWTe BO Npaluakba NOBP3aHM CO COLMjanHoTO OCUTYpyBakbe,
Cnyx6eH BecHuk 6p. L 6, 1979 roamHa, ctp. 24.

176 ECYN, Christine Goodwin v. UK [ronem cyncku coset] (6p. 28957/95), 11 jynn 2002 rop,.; ECHI, I. v. UK [ronem

cynckv coseT] (6p. 25680/94), 11 jynu 2002 roa. Buam ucto: ECYM, L. v. Lithiuania (6p. 27527/03), 11
centemspu 2007rop,.
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Mpumep: Bo npegMeToT Van Kiick, 6apatbeTo Ha XanutenkaTa 3a pedyHavparbe
Ha TpPoLWOoLUMTe MOBP3aHM CO OMnepaumjata 3a NPOMEHa Ha NoNIoT M XOPMOHCKaTa
Tepanuja 6uno ogbueHo of cTpaHa Ha NPMBATHMOT hOHJ 3a 3APaBCTBEHO
ocurypysarbe Kafe Taa 6una ocurypena.t’”’ AnenaumoHuot cyg Bo lfepmanuja,
Koj pewasan Bo xanbeHaTa nocTanka NokpeHaTa NPOTUB NPUBATHUOT hOHA
3a 3[paBCTBEHO OCUTYpyBakbe, YTBPAUN feKa MeAuuUHCKMTe 3adaTu He
6une ,HeoNxoLHU" BO PaMKWUTE HA 3HAYEHETO HA OCUTYPUTENTHUOT LOTOBOP
M 3aToa XanutenkaTta Hemana npaso Ha pedyHaupare. Vimajku ja npegeug
npvpopaTa Ha POAOBMOT MAEHTUTET U TEXMHATa Ha OAnyKaTa fia ce NoANIOXM
Ha HepeBep3nbUNHM meguumHckm 3adaTt, ECYM yTBpAUN Aeka npuctanoT
Ha HaLuMOHaNHWOT Cyf He caMo WTo He 06e3beaunn NpaBuMyYHO CyAere 3a
XanuTtenkara, Co WTo ro npekpwwun 4yneHot 6 op EKYM, Tyky n ro nospegun
Hej3MHOTO NPaBO Ha MOYMTYBakE Ha MPUBATHMOT XMUBOT LWITO Ce rapaHTUpa co
uneHoT 8 oa EKYIM. Cenak, ECHIM He ja pa3rneayBan coobpasHocTa co uneHort 14,
3aT0a LUTO BO CYWITUHA CTaHyBano 360p 3a uctu dakTu.

leHepanHo 3eMeHo, Ce YMHU AeKa NPABOTO WTO Ce 3aHMMaBa CO 0CHOBATA 33 3aLTHTA
+POLOB MAEHTUTET" Hanara 3Ha4MTENHO NOjacHyBarbe Ha eBPOMNCKO U HA HALMOHANHO
HWBO. HajHOBUTE CTYAMM 3@ HALLMOHANHOTO 3aKOHOLABCTBO WTO ja perynupa
oBaa 06/1acT NokaxyBaar Aeka Bo EBpona He NOCTOM KOH3UCTEHTEH NPUCTan KoH
OBa npalwakbe, 40AeKa pXaBuTe, BO roneMa Mepa, Ce NoJeneHn Ha OHWe WTO To
ondakaat ,poA0BMOT MAEHTUTET” KAaKo [eN Of ,CeKcyanHaTa opuMeHTauuja”, u oHue
wTo ro ondakaar Kako fen of , AMCKpPUMUHALMjaTa BP3 0CHOBA Ha non“.78

Hwn3a npegmMeTy WTO ce Of4HECYBAAT HAa Pa3nMK1Te BO TPETMAHOT BP3 OCHOBA Ha NonoT
W Ce MOBp3aHM Co BO3pacTa 3a 3aMUHYBakbe BO NeH3unja nokaxysaat geka ECYIM ro
NMPW3HaBa WMWPOKMOT NPOCTOP 3a AMCKPELMOHA OLLeHKa Ha ApXasaTta no npalwaxa
LITO Ce oHecyBaaT Ha McKanHaTa 1 Ha couujanHara nonutukal’e,

Mpumep: Bo npeametoT Stec and Others v. UK, xanutenute fane HaBoau feka
KaKo pe3ynTar Ha pasfiMyHaTta BO3pacT 3a 3aMUHYBatbe BO MeH3Mja 3a Maxu U 3a

177 ECHN, Van Kiick v. Germany (6p. 35968/97), 12 jynn 2003 rop.

178 A®I, Xomopobuja 1 AMCKpUMUHALM]a BP3 OCHOBA HA CeKCyanHATa opUeHTaumja Bo ApxXasuTe-uneHku Ha EY: gen
| -npasHa aHanu3a (Brena, ADM, 2009 ropmnHa), cTp. 129-144; Komecap 3a YoBekoBw npasa, Yosekosute
NpaBsa v poaoBMOT uaeHTUTeT (LOKYMEHT Ha Tema o Tomac Xamapbepr, Komecap 3a 4oBekoBM npasa npu
Cosetot Ha EBpona, Crpa3byp, 29 jynv 2009 roa.), CommDH/IssuePaper(2009)2.

179 Oeue npegmeTy, UcTo Taka, 0be3beayBaaT KOpUCHa AUCKyCHja BO BPCKa CO OMPaBAAHOCTa HA PasnnyHUOT
TPeTMaH U €O Toa HyAaT AOMNONHUTENHO NojacHyBatkbe Ha OBOj KOHLLENT, CO LieNn Aa Ce 3ajakHe AMCKycmjaTa 3a
onpasaaHocTa kojaluTo belle NpeTXoHO pasrnefaHa BO pamMkuTe Ha 0Boj MpupayHuK.
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XeHW, Tve bune obecnpaseHu Bo nornen Ha beHepuuMmUTe WTO UM CrleayBaar,
KOMLWTO NaK ce yTBpAyBaaT cnopef BO3pacTa 3a 3aMUHyBarbe BO neHsuja. 8o
ECYIM yTBpAUN AEKa HAYeNHO AMCKPUMMHALMjaTa BP3 OCHOBA Ha NOJIOT MOXe Ja
Ce onpasfa caMo Kora 3a Toa nocTojaT ,HaBUCTUHA Cepuo3HM NpuyMHK”. Cenak
LEKYM Ha gpxaBute 06MYHO MM A03BONYBA WMPOK NPOCTOP 33 ANCKPELMOHA
oueHKka BO nornej Ha onwTuTe Mepku o, eKOHOMCKAaTa MK counjanHaTa
cTparteruja... lopagy HUBHOTO AMPEKTHO NO3HaBakLE Ha OMLWTECTBO U NoTpebuTe
BO OMLUTECTBOTO, HA4YeNHO HaLUMOHaNHWUTe BNacTK ce Bo nofobpa nonox6a op,
efleH MeryHapo/eH cyauja BO OAHOC Ha NPOLLeHYBaeTO WTO OfiM BO MPUIIOT Ha
jJaBHUOT MHTEpPEC O COLMjaNneH UM eKOHOMCKM acnekT, fopeka CynoT reHepanHo
ro no4nTyBa n360OpOT Ha jaBHM NONMTUKM HA 3aKOHOAABELLOT, OCBEH [OKONKY He e
04UrNesHO feka THE... He ce pa3yMHo ocHoBaHK.” ECHIM ognyy4nn pgeka no ceojata
npupofa pa3nMyHMTe BO3PacTu 3a 3aMUHYBakbe BO NeH3Mja NpeTcTaByBaat
efieH Bup ,nocebHM Mepkmn®, co orned Ha akToT fleKka TMe ce An3ajHUpaHu co
uen aa rm 6anaHcmpaat PUHAHCUCKMTE TELLKOTUM LWITO XeHUTe By Moxene aa rv
MMaaT nopaju HMBHAaTa TpaAuLMOHaNHa ynora Bo JOMOT, MOPaAM WTO XeHUTe
ocTaHyBaaT 6e3 He3aBUCHU NapuyYHKU NpuXoaun. buno yTBpLEHO Aeka BnacTute
3anoyHane nocTeneHun npucnocobysatba Co Len fa ja u3egHadyaT Bo3pacTa 3a
3aMUWHYyBake BO NeH3Mja 3@ MaXWUTE U 33 XEeHWUTe U ieka TakBUTe NOCTanky Ha
BNacTMUTe He M3Neryeaart HaflBOp O, HUBHWUTE NpaBa Ha AUCKPELMOHA OLEHKa,
HWUTY Of, acnekT Ha ofNyKkaTa NpunarofyBakeTo fa ce CJiy4yyBa NOCTEMNEHO BO
TeKOT Ha NoBeKe FOAMHW, HATY 0f, acNekT Ha HeCNpoBeyBakeTO HAa MPOMEHUTE
nopato.8

CnuyeH npuctan uMa yceoeHo v ECIN Bo npeaMeTUTe KOM Ce OAHEeCYBaaT Ha Pa3NnyeH

TpeTMaH WTo 6un onpaBAaH Co NOWWPOKK pa3rneamn Ha NoauTMKaTa 3a BpaboTyBarse.

Mpumep: Bo npeaMeToT Schnorbus 6uno yTBpAeHO feka npakTukaTa Ha
MWHMCTEPCTBOTO 3a NpaBAa Ha repMaHcKaTa nokpavHa XeceH npu usbopot
Ha KaHAWAATM 3@ NPaKTUYHA NpaBHa obyka Aa UM Aade NPefHOCT Ha MaWKuTe
KaHAMAATY KOM OTCYXMNE 3aA0NXKNTENEH BOEH MW LMBUIIEH POK, NPETCTaByBa
MHAMpPEKTHA LUCKPUMMHaLMja Bp3 ocHoBa Ha nonot.'®2 Cenak, ECM oanyuyun
Aeka npaktukata 6una objekTMBHO onpaBhaHa buaejku Taa uMana 3a uen

180 ECYM, Stec and Others v. UK [ronem cyacku coset] (6p. 65731/01 1 65900/01), 12 anpun 2006 rop.

181 Bupaw: ECHI, Barrow v. UK [ronem cynckm coset] (6p. 42735/02), 22 asryct 2006 roa., naparpacgm 20-24,
37; ECYI, Pearson v. UK (6p. 8374/03), 22 asryct 2006 roa., naparpagu 12-13, 25; ECHI, Walker v. UK (6p.
37212/02), 22 aBryct 2006 rog., naparpacgwm 19-20, 37.

182 ECN, Schnorbus v. Land Hessen, npeamet C-79/99 [2000] ECR 1-10997, 7 nekemspu 2000 rop.
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[a BOCNOCTaBM NPOTUBTEXA BO OAHOC Ha eheKTUTe Of OLNOXYBaETO Ha
OTC/YXYBatbeTO HA 3a40NIKMUTENHMOT BOEH POK BP3 KapuepaTta Ha Mallkute
KaHgugartu.

NMpumep: npeametoT Megner and Scheffer ce ogHecyBa Ha repMaHckuUoT
3aKOH LWITO ro UCkNy4yyBa paboTHMOT 0HOC CO ckpaTeHo paboTHO Bpeme
(nomanky opg 15 yaca HepenHo) u BpaboTyBatbeTo Ha OnNpefeNieHo BpeMe of
3aONKMUTENIHUTE CMCTEMM 3@ 3[1paBCTBEHO M NEH3UCKO OCUTYpYyBatkbe, Kako
“ of ob6BpckaTa 3a nnakarbe NPUMAOHECU BO CUCTEMOT 3a@ OCUTYpyBathe BO
cnyyaj Ha HeBpaboTeHoCT.'® Buno yTBpAEHO fleKa NPaBMNoTo UMa noTeHuujan
WHIMPEKTHO 1a T AUCKPUMMHMPA XEHWTE, KoM noyecTo paboTaT co ckpaTeHo
paboTHO BpeMe unu nmaart JoroBop Ha onpegeneHo speme. ECM ro npudatun
BNaAMHMOT apryMeHT ieKa JOKONKY OBME KaTeropum Ha BpaboTeHu ce BKIly4aT BO
NeH3UCKMUOT CUCTEM, TPOLLOLMTE 3a HUB OV ja HaMeTHane notpebaTa of LenocHo
TpaHchopMupatrbe Ha cMcTeMoT, buaejku Toj He 6u Moxen fla ce dUHAHCKUpa
caMmo of ynnateHute npugoHecu. Ucto taka, 6uno npudareHo feka Ha nasapoTt
Ha TpyaoT nocTon nobapysayka 3a paboTHULM cO cKpaTeHo paboTHO BpeMe u
CO JO0TOBOp Ha ONpefieNneHo BpemMe, WTo Bnagata bu Moxena fa ja onecHu camo
LOKONKY 0BUe paboTHWLM M UCKNYYM OA CUCTEMOT 3a COLMjaNIHO OCUTYPYBatbE.
be3 BaKBMOT npucTan o CTpaHa Ha BnactuTe, Tue paboTHM MecTa cekako 6u bune
NonofHeTH, Ho Ha HeneranHa ocHoBsa. ECM npudatun Aeka BakBata Mepka Ha
Bnajata 6una HacoyeHa KOH NOCTUIHYBakbe Ha NerMTUMHA Len 04 couujanHata
nonuTMKa W Aeka apxasaTa Tpeba fa uMma ,luMpoK NPoCTop 3a AUCKPeLMoHa
oueHka” Bo M360poT Ha COOLBETHM MEpPKM 3a Aa Ce cnpoBefe ,ColujanHaTa
MoNUTUKa U NONMTUKATa 3a BpaboTyBawe”. OTTyKa, pa3NMYHMOT TPeTMaH ce
CMeTan 3a onpasAaHx.

OBaa ofnyka Moxe [ia Ce cnopefu co ciegHuUoT npeamert, kage ECM cveTan peka
AUCKPMMMHALMjaTa BP3 OCHOBA Ha NOJOT He € OMNpaBaHa BO KOHTEKCT Ha CoLMjanHaTa
NONMTMKA, M NOKPAj 3HaYMTENHMTE DUCKANHM UMNNMKALMUM Ha KOM Ce NoBMKana

Bflaparta.

183 ECI, Megner and Scheffel v. Innungskrankenkasse Vorderpfalz, npeamer C-444/93 [1995] ECR 1-4741, 14

nekemspy 1995 roa. Cnuyno: ECM, Nolte v. Landesversicherungsanstalt Hannover, npegmet C-317/93 [1995]

ECR1-4625, 14 pekemspu 1995 rop.
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Mpumep: npeameToT De Weerd, née Roks and Other ce oagHecyBa Ha HauMoOHaneH
3aKoH 3a 6eHeduummn BO cnyyaj Ha nHBanmauTet.'84 Bo 1975 roaguHa,
HaLUMOHANHOTO 3aKOHOAABCTBO BoBeNo 6eHedmLUM BO Clydaj Ha UHBANUAMUTET
33 MaXu M HEMaXeHwu XeHw, 6e3 ornea Ha HUBOTO Ha HUBHWUTE NPUXOAM Nped Aa
HacTaHe uHBanuauretot. Bo 1979 rogmHa, 3aKoHOT BUN U3MEHeT 1 [0MOoSHeT co
WITO U MaXeHUTe XeHW fobune npaso Ha beHedMUMM BO CNlyyaj HA UHBANWANTET.
Ho, oBMe U3MEHU M [ONONHYBatba BOBENE M YC/I0B CNopef KOj KOPUCHUKOT Ha
b6eHeduunnTe Tpeba Aa Nnokaxe ofpefeHO HUBO Ha NPUXOAU OCTBAPEHU BO
npeTxoAHaTa rofuHa. 3akoHoT 6un ocnopeH Bp3 0CHOBa Ha, Mery ApyroTo,
(hakToT AeKa yCNnoBOT 3a OCTBAPEHM NPUXOAUN UHAUPEKTHO M LUCKPUMUHUPA
XeHuTe (Nopaav nomanata BepojaTHoCTa fieka Tue 6u ro octBapume noTpebHoTo
HMBO Ha NPUX0AM, 3a pa3nNukKa of MaxuTe). [ipxaBaTa TBpLena Aeka pasfiMyHoTo
yXMBakbe Ha 0Ba NpaBo 6uno onpaeaHo co byLeTcku pasrneaum, co Len jaBHoTo
TpoleHe Aa ce oLpPXu Ha oapeaeHo H1Bo. ECM yTBpaMn aeka nako npaBoTo Ha
EY He ja cnpeyyBa fipxaBaTa ja perynmpa kou KaTeropmm nuu,a Moxar aa ce jasat
KakKo KOPUCHMUM Ha coumnjanHute 6eHedmunm , Taa He CMee 4a ro NpaBu Toa Ha
AMCKPUMUHATOPCKM HAuMH.

Cnopep thakTuTe, OBMe ABa NpeAMeTa MOXaT a Ce YCornacart, npw WTo npegMeToT
De Weerd, née Roks, and Others Tpeba aa ce cmeTa 3a ,npaBuno”, a npeameToT Meg-
ner and Scheffel 3a ,ucknyyok”. MpaBoTo Ha EY He r1 06Bp3yBa fpXaBUTe-4NEHKM
[, YCBOjyBaaT OApEeAeHN CMCTEMU 3@ COLMjanHO OCUTYpYBatbe, HO Kora ro npaeat
T0a, CyAOT HeMa [1a J03BONM UCKIYYyBakbe Ha OPeAeHU rpynu camo of huckanHu
NPUYMHK, 3aTOA LITO TAKBOTO UCKNY4yBate MOXE CEPMO3HO @ F0 HapyLM HAaYenoTo
Ha ejHaKOB TPETMaH U CUCTEMOT [ia Fo MOANOXM Ha 3noynoTpedu. Cenak, pa3nnyHmoT
TpeTMaH MOXe [ia Ce ToNepupa JOKONKY T0a e eAMHCTBEHWOT HA4YMH 3@ CNpevyBatbe
KOManc Ha LieniMoT CUCTEM 3a 3paBCTBEHO OCUTYPYBakbe U OCUTypYBatbe BO Cyyaj Ha
HeBpaboTeHoCT, 0ocobeHo Kora TakBMTe Mepku 6u rv HaTepane nyreTo aa npudartat
HeperynupaHa pabora.

4.3. CekcyanHa opueHTaumja

O6MYHO, NpeaMeTHTE LWITO Ce OfHECyBaaT Ha AMCKPMMUHALMja BP3 OCHOBA Ha
cekcyanHaTta OpueHTaumja BKiydyBaaT noeAunHewl koj bun HeNOBONHO TpeTUMpaH
6vaejku e xomocekcyanel, unu bucekcyanew, Ho OBaa OCHOBA 3a 3alUTWTA, UCTO Taka,
3abpaHyBa MCKpUMMHALM]A M BP3 OCHOBA Ha XeTepoCeKCYanHOoCTa Ha NnLeTo.

184 ECM, De Weerd, née Roks, and Others v. Bestuur von de Bedrijfsvereninging voor de Gezondheid, Geestelijke en
Maatschappelijke Belangen and Others, npegmet C-343/92 [1994] ECR I-571, 24 cespyapyu 1994 rog.
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Mpumep: BO efleH NpefMeT U3HECEH Npej
HapoaHuot npasobpanuten Ha LBencka, koj TR CeKcyanHa opueHTaLmja ce

ce ogHecyBa Ha AuCKpnMmnHauuja Bp3 oCHOBA noapasbupa ,cnocobHoCTa Ha eaHo

Ha cekcyanHarta OpmeHTaumja ("Homo")’ ﬂMueBG,EU'IGﬁOKCI eMOTUBHQA, 4yBCTBEHA U
@AHa xeTepocekcyanka ce moxanuna xa OBHOCH CO AMILa 07 CIDOTUBHAOT 1O,
LUCKPMMMUHALMja BP3 OCHOBA Ha cekcyanHaTta 01 CTVOT 110N WAV CO NIMLL KOM AMaaT
opueHTauuja kora buna ogbueHa 3a pabotHo noBeKe of eaeH pog .1

MecTo cnyxbeHnk 3a uHpopmauuu 3a
nobesbefeH cekc BO WBEACKATA HaLLMOHANHA
thepepaumja 3a npaeata Ha ne3bejkute, XoMOCeKCyanyuTe U TPaHCPOAHUTE
nvua.'% OpraHu3sauujaTa v 06jacHMNa Ha XanuTenkaTa Aeka Taa npeTnoynTa aa
BpaboTu camompaeHTMUKYBaH Max XoMocCeKcyaneL unu bucekcyanew, co uen
[,a 0BO3MOXM NpMCTan Ao 3aefHMLATa Npeky N1La co ucta opmeHtauuja. buno
YTBPAEHO AeKa Taa Uiu He MOXe Jia TBPAM Aeka e BO CnopefnnBa cuTyaumja co
Max xoMocekcyanew unm bucekcyanel 3a Lenute Ha jageHoTo paboTHo MecTo
(1 oTTyKa, He MOXe [la foKaXe NOCTOEHE HAa HEMOBOJIEH TPETMAH) UK eka
BO CEKOj Cyyaj AMcKpUMMHaUmjaTa buna onpaBaaHa Bp3 0CHOBa Ha peaneH
npodecrMoHaneH ycnos.

CekcyanHa npusne4HoCT KOH N UHTUMHN

Mako unerot 14 op EKYIM ekcnnnMumMTHO He ja HaBedyBa ,CeKCcyanHaTta opueHTauuja”
Kako OCHOBA 3a 3awWTuTa, Bo HM3a npeameTn ECYI jacHo ce npou3Hen geka
0Baa OCHOBA e BK/y4eHa BO 3aWTuTaTa WTo ja 06e3beaysa uneHoT 14 npeky
thopmynauwjata ,apyrn” ocHOBYM 3a 3awTuTa.'®’

Mpumep: Bo npeameToT S.L. v. Austria, xanutenoT aan HaBoAM ieKa HaLMoHaNHMOT
3aKOH, OHAKa Kako WTo e GopMynupaH, r'm MHKPUMUHUPA KOHCEH3YaNHUTe
NoN0BU OAHOCK Mery Maxu, Kora efijHa ofi CTpaHMTe BO OAHOCOT € Ha Bo3pacT
noa ocymHaecet roamnn. 88 3a pasnuka of T0a, Ha XeHUTE UM e [03BONEHO Aa
ce BNywTaT BO CEKCyanHU YMHOBM (Kako ne3bejku n Kako xeTepocekcyanku)
of HuBHaTa l4-rognwHa Bo3pact. ECHI ognyymn geka oBa npeTcTaByBa
AUCKPUMUHALMja BP3 OCHOBA Ha cekcyanHaTa opueHTauuja.

185 OBaa Wwwupoko npudateHa aeduHULMja e 3eMeHa of, ,[puHLMnuTe of JorjakapTa 3a npuMeHa Ha
MeryHapoAHOTO NPABO 3a Y0BeKOBMTE NPABA BO BPCKA CO CeKCYANHATA OPUEHTALM|a U POBOBMOT UAEHTUTET',
mapt 2007 rop., AoctanHo Ha: www.yogyakartaprinciples.org/principles_en.htm.

186 HomO, oanyka og, 21 jyHn 2006 rop,., npeamet 6p. 262/06.
187 Bugwu: ECHN, Fretté v. France (6p. 36515/97), 26 tespyapw 2002 rog, naparpac 32.
188 ECYM, S.L. v. Austria (6p. 45330/99), 9 janyapu 2003 rop.
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Mpumep: Bo npegmMeToT E.B. v. France, bapatbeTo 3a NOCBOjyBatbe AeTe Ha
Xanutenkarta 6uno onbumeHo co obpasnoxeHune aeka Bo JOMaKMHCTBOTO HEMA
MallKK YneH Koj ke Guae mogen 3a npumep 3a getero.'®® HaumoHanHMoT 3akoH
[03BOJIyBaJl CAMOXpaHu poauTenu Aa noceojysaar aeua, a ECHMN ytepavn geka
ofJlyKaTa Ha BllacTUTe NPMMapHO Ce 3acHoBana Ha akToT Aeka Xanutenkara
€ BO BpCKa v XuBee co apyrn xeun. CnepcrteeHo, ECHIN yTBpaun noctoewe Ha
OUCKPUMUHALMja BP3 OCHOBA Ha cekcyanHaTa opueHTauuja.

Tpeba pa ce 3abenexu geka ECYM, ucto Taka, 0be3beayBa caMoCTOjHA 3alITMTa Of,

MeLlarbe Ha BNacTuTe BO NOrNej Ha CcekcyanHata opueHTaumja, v Toa Bo 4neHoT 8 of
EKYI koj ce ogHecyBa Ha NpaBOTO Ha NpMBaTEH XMBOT. Taka, IypM M ako ce ciyyuna

AUCKPUMMHALMjA BP3 OBaa OCHOBA, XanbeHWoT Hao MOXe Aa BKJy4M NoBpena Ha

uneHoT 8, 6e3 fa ce apryMeHTMpa NocToetbe Ha JUCKPUMUHATOPCKU TPETMaH.

Mpumep: npegMeToT Dudgeon v. UK ce ogHecyBa Ha HaLMOHaNeH 3aKOH WTO I
WHKPUMMHMPA KOHCEH3YaNHUTE XOMOCEKCYanHW NONOBK OJHOCU Mery BO3pacHM
nnua.'®® Xanutenor nan HaBoaM feka Kako XOMOCeKcyanel, Toj @ U3NOXeH Ha
pV3KK oA KpuBMYeH nporoH. ECHI yTBpAMN Aeka NoCToeHeTo Ha BakBM oapenom
camo no cebe npeTcTaByBa NOBPeAa Ha NPABOTO Ha MOYUTYBaHEe HA NPUBATHUOT
XMWBOT Ha 3aCerHaTtoTo nuue, 3aToa WTO NPMBATHUOT XMUBOT 0 BKNYy4yBa 1
,CeKCYyanHNOT XMBOT" Ha nuueTo. Ucto Taka, ECHI yTBpAnn geka, nako 3awrturata
Ha jaBHMOT MOpan NpeTcTaByBa NerMTUMHA Len, Taa MOXe fla Ce NocTurHe be3
BaKBO HMBO Ha Mellare BO MPUBATHUOT XMBOT.

ECYIM Bnoxyea noce6bHM 3anox0u fa rapaHTMpa 3alWTUTA HA NOeAMHLMUTE KOra

MellakeTo 0 CTpaHa Ha ApXaBaTa Ce oHeCyBa Ha Npallaka 3a KOU Cce CcMeTa
[eKa 3agmpaat BO CYWUTUHCKNUTE eNeMeHTU Ha NINYHOTO AOCTOMHCTBO, Kako WTOo ce

CeKCyanHunot nnun CEMEjHVIOT XWBOT Ha noegmnHeuot. CnegHmnos npenMeT NOKaxysa

[eKa MellakeTo BO NPUBATHUOT XUBOT BO BPCKa CO CeEKCYaNlHOCTa TeLWKO MOXe fa

6uae onpasaaHo.

Mpumep: npeameToT Karner v. Austria ce ofHecyBa Ha TONKyBake Ha
HaLMOHaNHOTO 3aKOHOAABCTBO (4neH 14 of 3aKOHOT 3@ 3aKynoJaBHU OLHOCH),
KOj co34an npaBo POAHWUHUTE UK ,XKMBOTHWTE CONATHULM" aBTOMATCKu

189 ECYM, E.B. v. France [ronem cyacku coset] (6p. 43546/02), 22 janyapu 2008 rog.
190 ECYM, Dudgeon v. UK (6p. 7525/76), 22 oktomspw 1981 rop.
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[a ro HacnepaT AOrOBOPOT 3@ 3aKyn Ha JOMYBakhe N0 CMPTTa Ha rMaBHUOT
3akynysayd.'®! Xanutenor xuseen 3aefjHO CO CBOjOT MapTHep, HOCUTEN
Ha JOrOBOPOT 3a 3aKyn Ha JOMYyBake, KOj NoYymMHan. TonkyBaweTo Ha OBa
3aKOHO[ABCTBO Of CTpaHa Ha HauWOHaNHMTe CyAoBM nofpasbupano aeka
TOa 'Y UCKJTy4yBa XOMOCEKCYaNlHMTe NapoBu, Mako 61 MoXeno Aa rv BKayuu
XeTepoceKcyanHuTe NapoBu Kou He ce Bo bpak. HagnexHuTe opravu npudatune
JeKa pa3nnyHMOT TPeTMaH Ce CJy4Yun Bp3 0CHOBA Ha CekcyanHaTta opueHTaumja,
HO TBpAene Aeka Toa e oNnpaBAaHo BO Nornej Ha 3aWTMTa Ha LJOMYBakeTOo Ha
nnua of TpagmumnoHanHuTe cemejctea. ECHIM ognyyun geka, nako 3awTuTarta Ha
TPaaMUMOHANHOTO CEMEjCTBO MOXeE [la NPeTCTaByBa NErMTUMHa Len, ,NpocTopoT
33 AMCKpeLMOoHa OLeHKa Ha ApXaBaTa e MHOrY TeCeH... Kora NnocToun pasnuka
BO TPETMAHOT BP3 OCHOBA Ha NONOT MU/ CeKCyanHaTa opueHTaumja”. MoHatamy,
ECYM ce npon3Hen feka ,NPMHLUNOT Ha CPa3MepHOCT He Hanara oabpaHara
Mepka fa buae camo HayenHo COOMBETHA 3a OCTBapyBatbe Ha cakaHaTa uef.
HanpoTtus, MOpa Aa ce fokaxe Aeka 3a Aa ce NOCTUTHe Taa Len HeoNXoAHo
e [ia ce UcKNyyaT HEKOM KaTeropuu niyre - BO OBOj Cyyaj Toa Ce nuuata Wro
Xu1BeaT BO XoMOCeKCyanHa Bpcka - 04 ONCeroT Ha NpMMeHaTa Ha 4neHort 14 og
3aKOHOT 3a 3aKynogaBHu ogHocu.” Bp3 Taa ocHoBa, ECHIT yTBpaMn geka noctoun
OUCKPUMMUHALMja CO Ornej Ha Toa Aeka ApXaBata MoXena ia NpUMMeHN Mepku
KOM MMaar 3a Luen 4a ro 3awTuTaT TpaguLMoHanHoTo cemejcTBo 6e3 fa ru ctaeu
XOMOCEKCYanH1Te NapoBM BO HEMOBOJHA NO3ULMja.

4.4. TlonpeyeHocT

Huty ECYN, HuTy [MpekTuBaTa 3a e4HAaKBOCT npu BpaboTyBareTo He faBaat
peduHuumnja 3a ,nonpevyeHoct”. NMopaau npupoparta Ha ynorata Ha ECI,
oApefyBakeTo WTO NpeTcTaByBa ,NONPEYEHOCT” HAj4eCTOo ro NpaBaTt HauMoHanHuTe
CYLO0BM 1 TOA Ce NMPUNOXYBa Kako Aen oA hakTuykata cutyaumja Bo npegmeTute
wTo ce npocnepysaat ao ECM. Cenak, Bo cBojata cyacka npaktuka ECMN uman
HeKO/KYy MOXHOCTU Aa flafie OrpaHnyYeHn Hacokn BO BPCKa CO TOA LUTO NpeTCTaByBa
LnonpeyeHoct”.

Mpumep: 8o npeametoT Chacén Navas'®?, ECM uman MOXHOCT fia ro pasrnegysa
onwTunoT ondat Ha ogpeabuTe 3a 3aWTUTA OA AUCKPUMMUHALMjA BP3 OCHOBA
Ha NONPEeYeHOCT ¥ MOCOYMUN AeKa Ha HMBO Ha EY noTpebHo e aa ce ycsou

191 ECYN, Karner v. Austria (6p. 40016/98), 24 jynv 2003 roga., naparpacgu 34-43.
192 ECN, Chacén Navas v. Eurest Colectividades SA, npegmet C-13/05 [2006] ECR 1-6467, 11 jynu 2006 rop.
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XapMoHM3upaHa gedunHnumja 3a nonmor ,nonpeveHoct”. ECM HaBen peka 3a
uenuTe Ha [upekTuBaTta 3a eiHAaKBOCT NpM BpaboOTyBaeETO, NONPEYEHOCT
Ce oHecyBa Ha ,0rpaHNYyBatbe KOeWTo pe3ynTmpa Bo oapeneHn husnykum,
MEHTANHU UK MCUXONOLWKM NPEYKM U KOELWTO ro CNpeyyBa y4ecTBOTO HA
3aCerHaToTo nuue Bo NpodeCcMoHanHUOT XMBOT", NpX WTO NoTpebHu ce
WHbopMaL MK aeka nuueTo ,Ke Guae nonpeyeHo BO NOAONT BPEMEHCKM Nepuoa”.
MpuMeHyBajKK ja oBaa aeduHuumja Bo npeameToT Chacén Navas, 6uno yTepaeHo
[eKa XanuTenkarta Hemana nonpeyeHocT kora nogHena Tyx6a npep WnaHckuTe
CyAOBM TBPAEjKM leKa e AUCKPUMUHMPaAHA BP3 OCHOBA HA NONPEYEHOCT, 0TKAKo
6una oTnywTeHa of pabota nopaayu 6oneayBarbe BO NEPUOA O OCYM MECELM.
ECIM jacHo ykaxan Ha hakToT jeka NoCTou pasnvka Mery 6onect u nonpeyeHocT,
npw WTo 6oHWTE NMLA HeMaaT OCHOBA 3a 3aWTuTa.

Kako wro bewe HaBeaeHo Bo Mornasje 1, EY e gorosopHa
YneH 1 og KouseHuyujata cTpaHa Ha KoHBeHuMjaTa 3a npaBaTa Ha nuyara co
<Xl (RetEteh  (Ee AP ente) @@ uHBanuauteT Ha OH (OH KMNJIW) goHeceHa Bo 2006
uHBanuautet Ha OH: ,Jluua co . ,

roguHa, n cnepgcreeHo ECI BepojaTHO Ke ce BOAU M 0f,
nonpe4eHoOCT Ce OHWMe nnLa Kkom .
1MaaT AOATOTPajHY (r3MKi, camata KoHBeHUMja U 04 TONKyBakarta WTO M gasa
MEHTAJTHU, UHTENeKTYanH1 Uin KomuTeToT 3a npaBata Ha AMuaTa CO MHBanuMpuTeT
CeTU/IHN HapyLUyBatbd, KOULUTO BO 3aJONXeH 3a cneferwe Ha cnpoBefyBakeTo Ha

DIIEIPIOUL]fe) O [POETR LA (P KoHBeHLujaTa 1 3a TONKYyBakbe Ha ogpenbute coapxaHn Bo
MOXe [a ro nonpe4yar HABHOTO Hea 193

LenocHo n e(beKTMBHO ydecTBo BO
OMIUTECTBOTO HA EAHAKBA OCHOBA Co ornep Ha Toa fieka e 40roBopHa cTpaHa Ha OH KMNN
co gpyrute ;
EY 1 Hej3MHNTE MHCTUTYLMK (BKNYYMTENHO U ApXaBuTe-
uneHkm Ha EY, Kora ro TonkyBaaT v NpMMeHyBaaT NpasoTo
Ha EY) ce o6Bp3aHM Aa ro NnpMMeHaT OBOj WHUPOK K
MHKNY3MBEH NPUCTaN KOH TONKYBaHETO Ha 3Ha4eHheTo Ha ,NonpeyeHocT”.

Mako nonpeyeHOCTa He e M3peyHO HaBeJeHa BO CMMCOKOT HAa OCHOBM 3a 3aWITUTA 0f
EKYTI, Taa e Bkny4yeHa op ctpaHa Ha ECYI Bo HeroBoTo ToNKyBakse Ha ,Apyru” 0CHOBU
3a 3aWTUTa JafeHun BO YneHoT 14.

Mpumep: Bo npeameToT Glor v. Switzerland, ECHIM ognyunn geka XanuTtenor, Koj
6un aujabetmuyap, Moxe a ce cMeTa 3a nuULe CO nonpeveHocT, 6e3 ornea Ha
T0Oa WTO HALMOHANHWTE 3aKOHM fujabeTecoT ro kateropusupaar kako ,6nar”

193 Jlokyment Ha OH A/RES/61/611, 13 nekemspu 2006 roa.
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uusanuautet.'®* Xanutenot 6un o68p3aH fa nnatv 4aHOK Kako HaoMecT
3a HeOTCNYXYyBakbe Ha BOEHWOT POK, KOj GUN HaMeTHAT Ha CUTe Nnua Kou ce
KBanMdKMKyBaaT 3a OTCNYXyBatbe BOEH pok. 3a eaHo nuue aa bupe ocnoboaeHo
o[, Nnakakbe Ha 0BOj laHOK, Toa Tpeba unM fa uma MHBaNUAMTET O, HajManky
.40%" (WTo ce cMeTa 3a eKBMBANEHT Ha 3aryba Ha efieH eKCTpeMUTeT) UnNKn aa
Ce MoBMKa Ha NPMTroBOp Ha cBecTa. Jluyata Kou ce NOBMKYBaaT Ha MPUTroBop
Ha cBecTa ce 06Bp3aHK aa oTcayxaT ,uMBuieH pok”. Mopaan npupoaaTa Ha
HEeroBMoT UHBANMAUTET, CE CMETANO0 AeKa XaNMTeNnoT He MOXe Aa ro OTCNYXu
BOEHWMOT POK, HO Of ApPYra CTpaHa, HeroBUOT MHBANIMAMUTET HE FO UCMONHYBaN
nparoT 3a TeXMWHa YTBPAEH BO HaLMOHAaNHWTE 3aKOHM 3a Toj Aa buae ocnobopeH
0j, Nnakarbe Ha 0BOj AaHOK. XanuTenoT NOHYAWN Aa OTCAYXM ,UIMBUNIEH POK”, HO
T0j Npeanor oun oabven. ECHMN oany4nn geka apxaeaTta ro TpeTMpana xanutenot
Ha Ha4YMH KOj e CIMYEH CO TPETMAHOT Ha NMLLaTa KoM He OTCyXuiie BOEHUOT
POK ¥ KOM 3a TOa He fane COOABETHO onpaefyBate. buno yTBpaeHo feka 1oa
npeTcTaByBa AUCKPUMUHATOPCKM TpeTMaH, buaejkv xanutenot 6un Bo pasnmyHa
nosuuuja (Toj 6un ogbumeH 3a cnyxere BOEH pok, HO cakan u 6un cnocobeH aa
OTCNYXW LUMBWAEH POK), Na 3aToa ApXxasaTa Tpebano Aa Hanpasu UCKNYYOK 0
npasunaTa kov 6use Bo cuna BO TOj MOMEHT.

KakoB WTO e cny4ajoT v CO Apyrute 0CHOBM 3a 3awwTuta gageHu so EKYM, He e
HeBooOMYaeHo npefMeTMTE Aa Ce pas3rnefyBaaTt Bp3 OCHOBA Ha ApYrv MaTepujanHu
npaBa HaMecTo CO NPUMEeHa Ha KyMynaTMBEH MpUCTan KOH MaTepuMjanHOTO NPaBo U

uneHoT 14 kojwTo 3abpaHyBa AMCKPUMUHALY]a.

Mpumep: Bo npeameToT Price v. UK, xanutenkata 6una ocyaeHa Ha 3atBopcka
Ka3Ha BO BpeMeTpaere of cefyM fieHa. Taa ctpafana of, GM3nyKu MHBanManTeT
nopaawu ¢akToT Aeka Hej3nHaTa Majka, joneka 6buna 6GpemeHa co Hea,
KOHCyMMpana TanMpoMuA, WTo nak LOBeno A0 Toa XanuTenkata fa Hema unm
Aa MMa 3HAYUTEIIHO NOKPATKM eKCTPEMUTETU, U HeyHKLMOHANHM Bybpesn. 1%
Kako pe3ynTat Ha BakBuTe 3abonyBatba, Xanutenkara 3aBMcM Of KONKUYKA 3a
LBUXEHE M MMa noTpeba o NOMOLL 3a 1a 04U BO ToaneT U 1a OAPXYBa IMYHA
XUTMeHa, kako 1 notpeba of cneuujanHu apaHxmaHu 3a cnuetrse. Bo TekoT Ha
npBaTa BeYep Of Hej3MHUOT NPUTBOP Taa bBuNa cMecTeHa BO Kenuja WTo He e
npucnocobeHa 3a nuua co GU3MYKM MHBANUIMTET M 3aToa He MoXena Aa cnue,
yyBCTBYBana ronema 6onka v ctpagana of xunoTepmuja.

194 ECYN, Glor v. Switzerland (6p. 13444/04), 30 anpun 2009 rog.
195 ECHM, Price v. UK (6p. 33394/96); 10 jynn 2001 rop,
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Kora 6una npeHeceHa Bo 3aTBOp Taa buna cMecteHa Bo 6ONHUYKOTO OAAeneHue
KaJe WTo MOoXese fia Ce HanpaeaT Of4pefeHV NpUNaroyBakba Ha yCoBUTE, HO
Taa Cenak ce coo4mna co cmyHm npobnemu. OceeH Toa, He M 6GUNO LO3BONEHO
[a ro HanonHW akymMynaTopoT Ha eNeKTPUYHATA KOMMYKA WTO Ce UCMPa3HUIL.
ECYUIM oanyumn pgeka xanutenkata 6una noaioxeHa Ha flerpaanpayku TpeTMaH,
WITO e CNPOTUBHO Ha 4NeHoT 3. Bo 0BOj NpeaMeT, He Ko nokpeHato bapare
3a pasrneflyBatbe Ha AUCKPUMMHALMja BP3 OCHOBA Ha elHO Of MaTepujanHute
npasa 3arapaHtupanu co EKYI1, Bo Bpcka co uneHor 14.

Mpumep: Bo npegmeToT Pretty v. UK, xanutenkaTa koja cTpagana of
pereHepatueHo 3abonyBarbe cakana fa fobue yBepyBatbe o[ BlacTute feka
MOXe Aia Ce NoAJI0XM Ha MOMOrHaTo caMoybucTeo 6e3 KpUBMYEH NPOroH, 1 Toa
BO MAHMWHA KOTa Hej3MHaTa bonecT Ke HanpegAHe A0 CTeNeH Ao Koj Taa Hema aa
MOXe cama [ia ro u3Bplm YnHoT.'°® Cnopes HaLMOHANHOTO 3aKOHOAABCTBO,
nomararbe Bo caMoybucTBO NpeTcTaByBa KPUBUYHO AeNo camo no cebe, u ce
cMeTa 3a youcteo unm youctso 6e3 ymucna. Mery opyroto, xanutenkara TBpaena
[eKa Hej3MHOTO NPaBo [ja A0HeCYBa OLNYKU 3@ CONCTBEHOTO TENO, 3aLITUTEHO BO
KOHTEKCT Ha NPaBOTO Ha NPMBATEH XMBOT (cnopea YneHoT 8), 6uno npekpeHo
Ha AMCKPVMMUHATOPCKM HAauYMH, CO OFNef Ha Toa Jeka ApXaBaTta NnpuMeHyBa
yHudopmHa 3abpaHa 3a nomorHato camoybucTBo, WTO UMa HeCcpasMepHo
HeraTUBHO BNWjaHWe BP3 OHME KOM CTaHane HecnocobHM 1 nopaau Toa He
MOXaT caMuTe Aa cu ro og3emMat xmBoToT. ECHIM yTBpAUN feka oabuBaeTo
[a Ce Hanpasu pasnuka Mery nuua ko ce Gru3nykn cnocobHM 1 oHMeE KoU He
ce m3nykM cnocobHM fa M3BpLIaT caMoyoucTeo” Buo onpaBaaHo 3aToa WTo
BOBEZYBatbeTO MCKITYHOLM Of, 3aKOHOT BO NpakTMka 61 0BO3MOXMIIO NpocTop 3a
3noynotpebu n 61 ja noTkonano 3awTMTaTa Ha NPaBOTO Ha XMBOT.

4.5. Bospacr

Bo3pacTa kako OCHOBA 3a 3alWTUTaA Ce MOBP3yBa CO Pa3nnyeH TpeTMaH unu
pa3NunyHo yXMBake Ha NpaBaTa WTO Ce 3aCHOBA Ha BO3pacTa Ha XpTeaTa. Mako
AUCKPMMMHaLMjaTa BP3 OCHOBA Ha BO3pacTa, cama no cebe, He Bierysa Bo oncerot
Ha Hekoe KOHKpeTHo npaBo of EKYIM (3a pa3nuka of penurvjata unum cekcyanHata
OpueHTauuja), npawarbaTa 3a AUCKPUMMUHALM]A BP3 OCHOBA HAa BO3pacTa MOXart fa
Ce NoKpeHaT BO KOHTEKCT Ha pa3nuyHu npasa. Kako TakBO M KakoB WITO € CiyyajoT

196 ECYI, Pretty v. UK (6p. 2346/02), 29 anpun 2002 rop.
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co apyrute obnactu, ECYM pasrnegysan u npegMeTy Bo Kou akTuTe ynaTyBaaT Ha
OMCKPUMMHALMja BP3 OCHOBA Ha Bo3pacTa, 6e3 npuToa npeameToT Aa ro pasrnefysa
BO BPCKa CO TakBMTe nmapameTpu, OLHOCHO TOj pasrnefyBa npeiMeTy NOBpP3aHm
CO TPeTMaHOT Ha Jeua Bo KpuBuyHMoT cuctem. ECYMN yTBpamn geka ,Bo3pacrta” e

BKJydeHa Bo hopmynauujata ,apyr cratyc”.t?’

Mpumep: Bo npeameToT Schwizgebel v. Switzerland, eaHa 47-roaniuHa camoxpaHa
Majka ce noxanwna feka HejauHoTto 6apatbe fa nocsom gete 6uno ogbueHo. %
HauunoHanHMTe BNacTv ja 3acHoBase CBOjaTa OAJyKa Ha pa3nukaTa BO BO3pacTa
MeFy XanuTenkata v feTeTo, Kako M Ha (GakKToT AeKa NoCBOjyBateTo 6u
npeTcTaByBano ronem MHaHCMCKM TOBAp 3a XanuTenkarta, co orfef Ha Toa fieka
Taa BeKe nMa efHo gete. ECHM yTBpANUN Aeka XanuTenkata 6una TpetupaHa Ha
pasnuyeH HaYuH Bo cnopepnba co ApyruTe MNaam XeHn Kov nofiHene bapatbe 3a
NoCBOjyBakbe U TOa BP3 OCHOBA Ha Hej3uHaTa Bo3pacT. Cenak, HeyHUDOpMHUTE
npasuna Mery ApxasuTte BO nornepf Ha npudatnmeata Bo3pacHa rpaHuua 3a
NoCBOjyBakbe, Ha ApXaBaTa v [1aBa WWPOK NPOCTOP 3a ANCKPELMOHA OLeHKa.
OcBeH T0a, 3eMarbeTo NpefBuUA Ha pa3nukaTa BO BO3pacTa 04 CTpaHa Ha
HaluMOHanHMTe BNACcTU He BUNO HanpaBeHO Ha NPOM3BONEH HAYUH, TYKY Ce
3acHOBarno Ha pasrnefyBarba BO O4HOC Ha HajAobpuTe MHTEpeCK Ha AEeTETO U Ha
(hMHAHCMCKMOT TOBAP WTO U3APXYBaHETO Ha BTOPO AeTe MOXe Aa NpeTcTaByBa
3@ XanuTenkarta, WTo 3a BO3BPAT MOXe fia BNujae Ha gobpococTojbata Ha geTeTo.
Bp3 Taa ocHoBa, ECHM ognyuunn geka pasnuyH1oT TpeTMaH bun onpasnaHx.

Mpumep: Bo npegmeTtute T. v. UK n V. v. UK, aBe MOMUmntba Bune cyfeHun u
NpOrnaceHu 3a BUHOBHU 3@ yBUCTBO WTO ro M3BpLMie Kora umane 10 rogutun. %
Xanutenute, Mmery fpyroto, HaBeJe fjeka He UM B1II0 0BO3MOXEHO MPaBUYHO
cyaerbe 6uaejKM HUBHATa BO3PaCT M HEAOBOMHA 3PeNOCT v cnpeyunne ecekTMBHO
[a yyecTByBaaT BO cBojaTa ofbpaHa. ECYI yTBpAUN aeka npu cyaewe Ha
ManoneTHWUM apxasara Tpeba ,Bo LenocT Aa ru 3eMe npeABumz BO3pacta, HUBOTO
Ha 3penocT, U UHTEeNeKTyaNHUTe U eMOTUBHUTE CNOCOBHOCTU Ha 0COMHUYEHUOT”
W fa npe3eMe Mepku ,Co Len Aa ja nogobpu cnocobHocTa Ha 0COMHUYEHMOT Aa
ja pa3bepe u fa yyecTByBa BO noctankarta”. ECHIM oanyyumn geka fpxasata He ro
CTOpWAa Toa M OTTyKa Taa nocTanuna cCnpoTUBHO Ha 4neHoT 6 og EKYIM, 6e3 aa ro
pa3rnefysa npefMeToT O acrnekT Ha YneHor 14.

197 ECYN, Schwizgebel v. Switzerland (6p. 25762/07), 10 jynn 2010.
198 Ibid.

199 ECYM, T v. UK [ronem cyacku coset] (6p. 24724/94), 16 pekemBpu 1999 rog; V. v. UK [ronem cyacku coseT]
(6p. 24888/94), 16 nekemspy 1999 rog.
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MpuMmep: Bo npeametute D.G. v. Ireland v Bouamar v. Belgium, xanutenute
6une NpMTBOPEHU Of CTPaHa Ha HaumoHanHute snactn.2’% ECYM yTBpaun
LEeKa COo orfnef Ha OKONMHOCTUTE BO KOW € HanpaBeHO NpUTBOpakeTo, T0a
npeTcTaByBa NOBpeAa Ha NPaBOTO HA €HO NuLe fa He Buae NPUTBOPEHO Ha
npoM3BONHa OCHOBA. Bo gBaTa cnyyaja, Xanutenute TBpAene geka TpeTMaHoT
6un AUCKpUMMUHATOPCKU BO cnopeaba co TpeTMaHOT Ha BO3pacHMUTe, 3aToa
LITO HaLMOHANHOTO 3aKOHOAABCTBO He 03BOJYBaNO BO3pacHU nuua fa bupat
nuweHn of cnobopa Bo TakBu okonHocTu. ECYM oanyymn geka, nako noctou
pasnuka Bo TPeTMaHOT Ha BO3pacHUTe M Ha AellaTa, TakBaTa nocTtanka 6una
onpasfaHa 3aToa WTo nulwyBakeTo of cnobopa 6uno HanpaseHo co uen Aa
Ce 3alTMUTaT MaNoneTHULM, WITO Nak He ce 3eMa NpeABuj Kora cTaHyBa 306op 3a
nuwyBare of ciobofa Ha Bo3pacHK nuua.

4.6. Paca, eTHM4YKa npunagHoct, boja Ha
KOXa M NPMNAJHOCT Ha HALMOHANTHO
ManLMHCTBO

Ce unHu peka mery EY v EKYIM nocton mMana pasnvka BoO WMpoOYMHaTa Ha OCHOBATaA 3a
3awTunTa ,paca v eTHU4Ka npunagHoct”, npu wro [iupekTnsarta 3a pacHa eHaKBOCT
M3PEeYHO ro UCKNyyyBa ,ApXaBjaHCTBOTO" 0 KOHLENTOT Ha paca Wiu eTHUYKa
npunagHoct. Mako EKYM ru HaBepyBa ,ApXaBjaHCTBOTO" UK ,HaLLlMOHaNHaTa
npunagHoCT” Kako nocebHa 0CHOBA, CyACKaTa NPaKTMKA WTO ce pa3rneayBa Nofony
nokaxyBa ieKka ApXaBjaHCTBOTO MOXE Aa Ce CMeTa 3a KOHCTUTYTUBEH eNIeMEHT Ha
eTHMYKaTa NpunajgHocT. BakBaTa pa3nuka He ce JonXu Ha hakToT Aeka BO NPaBoTo
Ha EY ce no3BonyBa AMCKpUMMMHaLLMja BP3 OCHOBA Ha APXaBjaHCTBOTO, TyKY 3aToa
LITO HAYMHOT Ha KOj eBoNyMpa nNpaBoTo Ha EY noapa3bupa Aeka AuckpMMmnHaumjaTta
BP3 OCHOBA Ha [1pXaBjaHCTBOTO € YpeeHO BO KOHTEKCT Ha MpoONucmuTe KOUWTO ce
O[lHeCYBaaT Ha CJI06OHOTO ABMXeHe Ha nuua. OCBEH M3PEYHOTO UCKYYYyBakbe
Ha ApXaBjaHCTBOTO, [lupekTUBaTa 3a pacHa eHakBOCT He COAPXM AeduHuLMja
3a ,pacHoO MM eTHWYKO noTekno”. MocTojaT HM3a APYTM UHCTPYMEHTU KOW HyAaT
HaCOKW 3@ HAYMHOT Ha Koj Tpeba Aa ce pa3bupaaT pacHOTO M eTHUYKOTO NOTEKJIO.
[mpekTnBaTa 3a pacHa eHAaKBOCT M3PEYHO He r1 HaBeayBa HWUTY ,60jaTa Ha kKoxaTa”
HWUTY NPUNAAHOCTa Ha HAaLMOHANHO ManuUMHCTBO, HO Bo EKYIT Te ce HaBegeHU Kako
OAAEeNHN OCHOBM 3a 3alwTumTa. Ce cMeTa feka OBME MOMMM HE MOXaT fa Ce oA fenar of

200 ECYN, D.G. v. Ireland (6p. 39474/98), 16 maj 2002 rop.; ECHN, Bouamar v. Belgium (6p. 9106/80), 29
theBpyapw 1988 rog.
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AeduHMLmMjaTa 3a paca M/Mnu eTHUYKa NPUNagHOCT, M 3aT0a, BO OBOj AOKYMEHT, THe ce
pa3srnepAyBaart Kako HepasfeneH efleMeHT Ha pacaTa/eTHu4KaTa npunagHocT.

PamkoBHaTa ognyka Ha CoBeToT Ha EY 3a 6opba npoTns pacu3MoT u kceHothobujaTa
npeky KpMBMYHOTO NpaBo AaBa AeduHMLMja 3@ pacu3MoT M KceHodobujaTa,
HaBeyBajKW AeKa TMe BKNy4yBaaT HaCUICTBO UM OMPa3a HAaCoO4YeHM KOH rpynu co
ynaTyBake Ha ,pacaTa, 6ojaTa Ha KoxaTa, penurujata, NoTeKNIOTO MK HALMOHANTHOTO
UNKN eTHUYKOTO noTekno”. Komucumjata npoTUB pacus3am 1 HeTonepaHuuja npu
CoBeToT Ha EBpona, MCTO Taka, MMa YCBOEHO WKWPOK NpUCTan KoH aeduHuparbeto
Ha ,AMCKPMMUMHAaLUMja BP3 OCHOBA Ha pacaTa”, WTo Bo cebe rv BKiy4yBa OCHOBUTE
3a 3aWTuTa ,paca, 6oja Ha KoXa, penuruja, ApPXaBjaHCTBO MM HALMOHANHO UK
eTHMYKo notekno”.2%! CimyHo Ha Toa, 4neHoT 1 on KoHBeHuMjaTa 3a envMUHaLM]a
Ha cuTe popmMM Ha pacHaTa AMCKpUMMHALKM]ja Ha OH op 1966 roanHa (YmMuwTo
JOrOBOPHM CTPaHM Ce cuTe ApXaBu-4neHku Ha EBponckaTta yHuja n Ha CoBeTOT Ha
EBpona) paBa geduHMLMja 3@ pacHaTa AMCKPUMUHALM]ja HaBelyBajKW feKa Taa v
BKJTy4yBa OCHOBWTE 3a 3alUTUTA ,paca, 60ja Ha KOXa, MOTEKO UM HALLMOHAMHA UK
eTHMYKa npunagHocT”.2%2 KoMMTeTOoT 3a eN1MUHaLM|a Ha pacHaTa AUCKpUMUHaLmja,
O[FOBOPEH 3a TONKYBakh€ U ClIefiethe Ha CNPoBefyBatbeTO HAa OBOj MeryHapoaeH
JIOrOBOp, U3jaBMWJT leKa 0CBEH JOKOMKY He NOCTOM OnNpaBAyBakbe 3a CNPOTUBHOTO,
0ApenyBarbeTO AANM efleH NoeMHeL, e NPUNaLHNK Ha KOHKPETHa pacHa Uix eTHUYKa
rpyna ,ce 3acCHOBA... Ha CAMOMAEHTU(UKYBaHbETO Ha 3acerHatnot noeauHet.” 23
BakBOTO TONKYBatbe Iy CpedyBa ApPXaBUTe a MM MCKNy4aT of CBOjaTa 3aWTuUTa
€THWUYKMUTE FPYNM KOMLITO TUE HEe FM NPKU3HABAAT.

Mako npaBoTo Ha EY n3peyHo He rv HaBefyBa ja3nkoT, 6ojaTa Ha KOXa MM MOTEKNOTO
KaKo OCHOBM 3a 3alUTWTA, TOA He 3Ha4YN feKa OBMEe KapaKTepMUCTUKM He MOoXaT fia
bvpat 3alTMTEHW KaKo JeN Of pacaTa UM eTHUYKaTa NpunagHocT, Cé JofeKa ja3nkor,
6ojaTa Ha KoXaTa UNKM NOTEKNIOTO Ce Hepa3AenuB Aen of pacata U off eTHU4YKaTa
npunagHocT. McTo Taka, ce YAHM feka [0 CTeNeHOT A0 KOj pakTopuTe WTO ro
COYMHYBAaT A pPXaBjaHCTBOTO Ce peneBaHTHM 3@ pacaTa 1 3a eTHW4YKaTa NpunagHocT,
Taa 0CHOBA MOXe, BO COO[IBETHU OKOMHOCTU, fla BuAe BKNyyYeHa BO OCHOBUTe 3a
3awTuTa.

Bo [lnpekTuBaTta 3a eAHaKBOCT Npu BpaboTyBatbe, penurujata e 3peyHo 3alTuTeHa
Kako ojJieflHa 0CHOBa 3a 3awTuTa. Cenak, HaBOAHA XPTBA Ha AUCKPUMMUHALM]a

201 EBponcka KOMMCHja NPOTUB pacu3am 1 HeTonepaHuuja, leHepanHa npenopaka 3a jagHata nonuTuka 6p. 73a
HaLMOHaNHOTO 3aKOHOAABCTBO 3a Hopba NPoTVB PacM3MOT M AUCKPUMMHALM]aTa BP3 OCHOBA Ha pacata, CRI
(2003)8, poHeceHa Ha 13 pekemspu 2002 rog., naparpadwm 1(6) v ().

202 660 3[0H 195.

203 Komucuja 3a enMMuHaLmja Ha pacHata AuckpuMuHaumja, leHepanta npenopaka 6p. VIl koja ce ogHecyBa Ha
TOJKYBaHETO Ha NPUMEHaTa Ha YneHor 1, craBosute 1 1 4 oa KoHeeHuujaTa.
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BP3 OCHOBA Ha penunruja Moxe Aa uMa UHTepec 4a ja NnoBp3e penurunjata co pacara
KaKo OCHOBA 3a 3awTuTta 6MAejKM, cnopes TEKOBHMOT pa3Boj Ha NpaBoTo Ha EY,
3aWwTuTaTa of AMCKpPMMUHaLMja Bp3 OCHOBA Ha pacaTa MMa nowupok ondar oa
3alTmTaTta of AMCKPUMMHaLMja Bp3 OCHOBA Ha penurunja. OBa ce JONXK Ha GakToT
Jeka [JupekTuBaTta 3a pacHa ejHakBOCT ce noBp3yBa o ccepata Ha BpaboTyBameTo,
HO ¥ CO NPUCTaNoT A0 CTOKU U yCNyru, fofeka lupektusaTa 3a eHakBOCT Npu
BpaboTyBareTo Ce NoBp3yBa camo co cchepaTa Ha BpaboTyBameTo.

Kora rv objacHyBa KOHUEeNTUTe paca M eTHMYKa npunagHoct, ECHM nma yTBpaeHo feka
ja3ukoT, penurujata, ApXaBjaHCTBOTO M KYNTypaTa MoXaT Aa bupaat HepasaeneH aen
op pacarta. Bo npegmetot Timishev, Ha XanuTenoT co YeYeHCKO NOTEKNO He My Buno
L03BONEHO ja MMHe KOHTPOJIeH MYHKT 3aT0a WTO CTpaxapute nmane Hapeaba aa
He [103BONAT BNie3 BO 3eMjaTta Ha nuLa co YyeyeHcko notekno. ECYIM ro gpan cnegHoBo
obpasnoxeHue:

,ETHU4Kata npunagHocT u pacata ce Meryce6HO MOBP3aHYM KOHLENTY KOULITO

ce npeknonysaar. Jogeka noMMOT paca cBouTe KOPeHu v Biieye Of uaejara 3a
6vonowka knacugumkalmja Ha ayreTo BO NOArpynu Cnopes HUBHUTE MOPGONOLKU
KapakTepucTvKu, Kako WTo ce 6ojata Ha KOXaTa Uy UpTUTe Ha IMLETO, ETHAYKATA
NPUNARHOCT CBOMUTE KOPEeHU T UMA BO MAejaTa 3a ONLITeCTBEeHY Py KOULITO

IV KapakTepu3upa 3aeHNYKO APXABjAHCTBO, NPUNAAHOCT HA NieMe, Penunruja,
30eHUYKY ja3UK UK KYNTYPHO U TPGAULMOHAHO MOTEKII0 U UCTopuja. 2%

NMpumep: npeameToT Sejdié¢ and Finci v. Bosnia and Herzegovina e npBuoT npeamet
BO YMUILITO paMku ce ognyyysano cnopepg lMpotokonot 12. Xanutenute
HaBene geka TMe Gune cnpeyeHun aa ce KaHamMaupaar Ha u3bopun.2% Kako
[en off MMPOBHMOT JOrOBOP CO KOj Ce CTaBM Kpaj Ha KOHGNuUKTOT of 90-TUTe
rOAMHM Ha MUMHATMOT Bek, 6un nocTurHat gorosop 3a nogenba Ha Bnacta
Mery TpUTe rnaBHW eTHUYKM rpynu. Toa BKNyYyBano v apaHXMaH crnopeg Koj
CeKkoj kaHanpaT Ha M3bopuTe Mopa fia ce feknapupa kako npunagHuK Ha
HowraykaTta, cpnckaTa MK Ha XxpBaTckaTa 3aefiHuLa. XXanutenute, Kou umane
€BPejCcKo ¥ pOMCKO NnoTekno, onbune fa ro ctopat T0a U Npe3eHTUpane HaBoam
3a JMCKpUMMHALMja BP3 OCHOBA Ha pacaTta M eTHM4KaTa npunagHocTt. ECYM ro
noBTOPWA 06Pa3NoXeHMeTOo 3a OAHOCOT Mery pacaTa ¥ eTHUYKaTa NnpunagHocT
[afeHo norope 1 AoAan feka ,AUCKpUMUHaLMjaTa Ha e4HO NKLe BP3 OCHOBA
Ha eTHUYKOTO NOTeK0 NpeTcTaByBa GopMa Ha AUCKPUMUHALM]a BP3 OCHOBA Ha

204 ECYN, Timishev v. Russia (6p. 55762/00 n 55974/00), 13 pekemspu 2005 roa., naparpad 55.
205 ECYN, Sejdic and Finci v. Bosnia and Herzegovina [ronem cyackum coset] (6p. 27996/06 n 34836/06), 22
nekemspy 2009 rop.
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pacata”. OgnykaTa Ha ECHI 3a pacHa AUCKpMMUHALM]ja ro NyCcTpupa 0gHOCOT
Mery eTHU4YKaTa NpUnagHocT u penurnjata. NMoxnatamy, ECHN yTBpAMN feka K
nokpaj AenuKaTHUTE YCI0BM O MUPOBHMUOT AOTOBOP, OCNOPEHOTO Bapatbe He
MOXe [1a ja onpaBaa TakBaTta AMCKpUMUHALM]a.

Mpumep: BO efleH NpefMeT U3HECEH Npej KOMWUCKja 3@ eAHAKOB TpeTMaH
Ha ABCTpuja, 3acerHatuoT noeauHe, koj 6un Cuka, ce noxanun feka He
My Oun [Oo3BONEH BNe3 BO BUEHCKMOT cya Buaejku He cakan fia ro oTCTpaHu
LlepeMOHUjanHUOT MeY WTO co cebe ro HocaT NpunagHUUUTe Ha Taa penuruja.2oe
Komucujata ro Tpetupana oBoj npegMeT Kako AMCKPMMUHaLLMja BP3 OCHOBA Ha
eTHWYKa NPUNagHoCT. Bp3 ocHOBa Ha thakTuTe, Taa 0ANy4nNa AeKa pasnuyHuoT
TpeTmaH bun onpaeaaH of 6e36eAHOCHN NPUUUHW.

ECYM e ocobeHo cTpor Bo norneq Ha AUCKPUMMHALLMjaTa BP3 OCHOBA Ha paca uiu
eTHMYKA NPUNagHOCT M HaBeAYBa: ,pasNuKaTa BO TPETMAHOT KOja UCKYYMBO MAN
BO MPecyAHa Mepa Ce 3aCHOBA Ha ETHWYKOTO NOTEKNO Ha eAHO JINLE HA MOXe Aa
6uae objekTMBHO ONpaBAaHa BO eHO COBPEMEHO LEMOKPATCKO ONWTECTBO KOE e
M3rpafieHo BP3 Hayenara Ha nnypanv3am 1 NoYMTyBare Ha pasnuyHuTe Kyntypu."29’

WHTepHeT cTpaHuuaTta Ha CoseToT Ha EBpona nocBeTeHa Ha obpasoBaHue 3a
4OBEKOBMTE NPaBa HAMEHETO 3a NPAKTUYAPM COAPXM KOPUCHA CTYAM]a Ha Cy4aj BO
KOja ce Harnacysaar pasrnefguTe WTo Ce 3emMaaT NpefBu Npu pasrneaysarbe xanom
3a IMCKPUMMHALM]a BP3 OCHOBA Ha pacata cropeg EKY.208

4.7. [p>XaBjaHCTBO W HALMOHAJTHO NOTEKII0

YneHort 2(a) o KoHBeHuwMjaTa 3a fpxaBjaHcTBo Ha CoBeToT Ha EBpona oa 1996
roAMHa, ApXaBjaHCTBOTO ro feduHMpa Kako ,MpaBHa BpPCka Mery eHo NuLe 1 efjHa
Apxaea“. Mako oBoj MeFyHapoieH foroBop He Oewe paTudmkyBaH o ronem 6poj
ApXasu, oBaa aedmHMLMja ce 3aCHOBA Ha NpudaTeHnTe NpaBuIa Ha MEFYHAPOAHOTO

206 Komucuja 3a egHakoB TpeTMaH, CeHar I1l. PeaumMeTo Ha aHrWCKY ja3uk e LoCTanHo Ha MHGO-nopTanot
Ha ADI, npeamer 5- 1. OpUrMHanH1OT TekcT e goctaneH Ha: http://inforportal.fra.europa.eu/InfoPortal/
caselawDownloadFile.do?id=5.

207 ECYN, Sejdic¢ and Finci v. Bosnia and Herzegovina [ronem cyackum coset] (6p. 27996/06 n 34836/06), 22
nekemspy 2009 roa., naparpad 44. Ucto: ECYM, Timishev v. Russia (6p. 55762/00 n 55974/00), 13
nekemspy 2005, naparpad 58.

208 Cryamja Ha cnyyaj 15, nuwysatbe of c1oboaa, NpUTBOp Npes Cyaere, ManTpeTuparse Ha Pomu, foctanHo
Ha: www.coehelp.org/course/view.php?id=18&topic=1.
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jaBHo npaBo?®® n Gewe nogapxaHa on cTpaHa Ha EBponckarta KoMMcKja NpoTMB
pacusam 1 HeTonepaHumja.?!® ,HaunoHanHOTO NoTeKNo” MOXe Aa ce cMeTa feka
ja 03Ha4yyBa npeTxofHaTa HaUMOHANHOCT Ha eAHO NMLE, KOjalWTo Toa Moxebwu ja
3ary6uno vnu ja 4ofano no nat Ha HaTypanusauuja, Mau Nak HaLMOHANHOTO NOTEKNO
MOXe [1a Ce OIHeCyBa Ha NPUNafHOCTa Ha eHa ,HaLuja” BO paMKWTE Ha efiHa ApXaBsa
(kako Ha npumep LLkoTcka Bo O6eanHeToTo KpancTeo).

Mpumep: npeametoT Chen ce ogHecyBa Ha NpalarbeTo Aany AeTeTo UMa npaso
[a NpecTojyBa BO efjHa [pXaBa-yYeHKa Kora T0a e PofIeHo BO Apyra ApXasa-
4neHKa, Npu LWTO HEeroBaTa Majka, Koja ro U3 pXyea, e ApXaBjaHWH Ha 3eMja Koja
He e uneHka.?!! ECI cMeTan feka kora efiHa ApXaBa-ufeHka HaMeTHYBa YCJIOBM
wTo Tpeba fa ce 3af0B0NaT 3a Aa ce fobme ApXaBjaHCTBO M KOra TUe YCNIOBU Ce
MCNOJHeTK, Toral Apyrata ApXasa-4yfleHka He MOXe [1a ro 0Cnopy TakBOTO NPaBo
Kora 3acerHatoTo nuue 6apa 4o3Bona 3a npecroj.

Mako Bo ogHOC Ha apxasjaHcTBoTo EKYI 06e3beayBa noronema 3awTmra oj NnpaBoTo
Ha EY, Taa npudaka aeka oTCycTBOTO Ha NMpaBHa BPCKa 3a IpXaBjaHCTBOTO YeCTo oM
3ae/iHO CO OTCYCTBOTO Ha (hakTUYKa BPCKa CO OAPefeHa ApXaBa, WTo Nak ja cnpevysa
HaBOAHAaTa XPTBa [a TBPAM fileka e BO cnopeAnunsa nonoxba co gpxasjaHute.
CywTunHaTa Ha npucTanoT Ha ECYN ce ogpa3yBa Bo (akToT Aeka Konky e nobnucka
thakTMukaTa Bpcka Mery noeaMHeLoT M ApXasaTta, 0cobeHo Bo nornep Ha nnakareto
[aHOK, MOMana e BepojaTHOCTa AeKa CyaoT 6w ro cMeTtan pasfMYyHUOT TPETMaH Bp3
OCHOBa Ha APXaBjaHCTBOTO 3a ONpaBAaH.

Mpumep: Bo npeameToT Zedbek v. Greece, bapareTo Ha XanutenkaTa 3a neHsuja
HaMeHeTa 3a N1La Kou umaar ,ronemu cemejctea” 6uno ogbueHo.?'? Nako
Taa ro umana notpebHuoT 6poj feua, efHO 0 Hej3UHUTE eLa HEMano rpyko
LApPXaBjaHCTBO BO MOMEHTOT KOTa XanuTenkaTta ja HaBplwuna Bo3pacTa 3a
3aMWHYBakbe BO NeH3uja. BakeaTa cuTyauwmjaTa HacTaHana nopagm npeTxofHarta

209 MeryHapogeH cyn Ha npasgaara, Nottebohm (Liechtenstein v. Guatemala) [1955] W3BewrTau Ha MCI, 4, 23,

6 anpun 1955 rog.: , ApXaBjaHCTBOTO € NpaBHa BPCKa BO YMjallTo OCHOBA NIEXW OMNLITECTBEHWOT (akT 3a
NOBP3aHOCT, peasiHa BPCKa Ha NOCTOeHbe, MHTEPECU 1 HYBCTBA, 3ae[iHO CO NOCTOEHETO Ha PELIMNPOYHU
npasa 1 06Bpcku.”

210 EBponcka KoM1CHja NPOTMB pacu3am 1 HeTonepaHuyja, leHepanHa npenopaka 3a jagHata nonuTuka bp. 7 3a
HaLMOHaNHOTO 3aKOHOAABCTBO 3a 6opba NPoTMB pacHaTa AuckpuMuHauwja, CRI(2003)8, aoHeceHa Ha 13
nekemspu 2002 rog,., cTp. 6.

211 ECM, Chen v. Secretary of State for the Home Department, npeamet C-200/02 [2004] ECR 1-9925, 19
oktomspu 2004 rop.

212 ECYN, Zeobek v. Greece (6p. 46368/06), 9 jynu 2009 rog,.
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OANyKa Ha BRajaTta fja ro oAA3eMe JpXaBjaHCTBOTO Ha LENoTo CEMejCTBO
Ha xanutenkaTta (ognyka koja cama no cebe ce kapakTepus3upa co Hu3a
HeperynapHoCcTu) v noToa Aa faje APXaBjaHCTBO CaMO 3a TPY Of, Hej3MHUTE feua
(6upejkn yeTBpTOTO AETE BeKe Guno Bo bpak). ECHIM oanyymn aeka Bo 0BOj CNyyaj
6una npuMeHeTa NONMTMKA 3a 0 3eMatbe Ha APXaBjaHCTBOTO U Toa 0C0OeHO BO
OJHOC Ha FpuYkuTE MyCIUMaHW, U feka oabuBareTo Ha bapareTo 3a neHsuja
He MOXe fia Ce OnpaBAa Co 3a4yBYBatbeTO Ha rpykaTa Hauuja, buaejku TakBoTo
pe3oHuparse camo no cebe 61 npeTcTaByBano AMCKPUMMHALLM|A BP3 OCHOBA Ha
HaLMOHANHOTO NOTeK/O.

Mpumep: Bo npeameTtoT Anakomba Yula v. Belgium, gpxaBjaHka Ha KoHro
He3aKoHCKM npecTtojyBana Bo benruja.?!3 HejamHaTa fo3Bona 3a npecroj
ucTekna Habp3o no nopofyBareTO M Taa NoYHana nocrtanka 3a obHoByBate
Ha fo3Bonata. Taa 6una Bo npouec Ha pa3BeflyBarbe Of HEj3UHUOT CONPYT KOj
xuseen Bo KoHro, aoaeka 1aa U 6MONOWKMOT TaTKO Ha Hej3MHOTO AeTe, MHaKy
ApXaBjaHuH Ha benruja, cakane pa ro yTBpfat TaTKOBCTBOTO Ha AeTeTo. 3a Aa
ro cTopu T0a, Xanutenkata Tpebano fa nokpeHe Tyx6a npoTue CBOjOT conpyr
BO POK O/ eiHa rofiMHa of paraweTo. XanuTenkarta nobapana npasHa nomoLu
3a fla 'y Nokpwve TpowowLuTe Ha nocTankaTa, 6uaejku Taa Hemana 40BONHO
cpeacTBa. HejamHoTo bGapatbe Ouno ofoveHo 3aToa WTo BO C/lyyaj kora baparbeto
Ce OAHECYBa Ha YTBpAyBakbe Ha NPaBOTO Ha npecToj 6ecnnaTHa npaBHa NoMoL
€ 03BONIeHa CaMo 3a ApXaBjaHUTE Ha 3eMjU KOU He ce uneHku Ha CoBeTOT Ha
EBpona. Xanutenkata 6una coBeTyBaHa fia ja 06HoBM fo3BoNaTa 3a NnpecToj
M NOBTOPHO Aa annuuupa. ECHIM oanyymnn geka Bo fafeHUTe OKOMHOCTH
Xanwtenkarta 6una nviweHa of Hej3MHOTO NPaBO Ha NPaBUYHO CyAEeHE U feka
TaKBOTO NOCTanyBakbe Ce 3aCHOBANO0 Ha Hej3MHOTO pXaBjaHCTBO. buno yTBpaeHO
[eKka ApxasaTa He MOXe Jja Ce OnpaBfa BO MOrNef Ha NpaBereTo pasnuka Mery
nuua Kou MMaaT U Nnua Kou HemaaT 403BoNa 3a NpecToj BO cuTyalumja kage
ce paboTu 3a cepuMo3HM npallarba 0 CEMEjHUOT XMBOT, Kafe NoCToM KpaTka
BpPEMEHCKa paMKa 3a yTBpAyBake Ha TaTKOBCTBOTO M Kaje NULEeTo BeKe ja
3arnoyHano nocrankara 3a obHoByBatbe Ha J03BOMaTa 3@ NPecToj.

Kako wTo 6ewe HaBepeHo Bo Mornasje 3.2., npaBoTo Ha EY 3abpaHysa
AVNCKPUMUHALM]a BP3 OCHOBA HA APXaBjaHCTBOTO €4MHCTBEHO BO KOHKPETHUOT
KOHTEKCT Ha cnobofHo ABuXere Ha nuua. NokoHKpeTHO, NpaBoTo Ha EY koe ce
ofHecyBa Ha cnoboHO ABMXEHE UM laBa OFPaHMYEHN NpaBa Ha ApXaBjaHuTe
Ha TpeTu 3emju. Op apyra ctpaHa, EKYM HameTHyBa 0BBpCKM 3a cuTe apxKaBu-

213 ECYN, Anakomba Yula v. Belgium (6p. 45413/07), 10 mapt 2009 rog.
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yneHku Ha CoBeToT Ha EBpona (BKNy4MTENHO ¥ CMTe ApXaBU-4neHku Ha EY) fa
rv rapaHTupaar npasarta og EKYIT 3a cute noeguHUM BO paMKUTe Ha HMBHATa
jypucavkumja (BKNy4YMTeNHO M NULLATA KOU He ce fpxaBjaHu). ECYM oapxyBa
paMHoTexa Mery npaBoTo Ha ApxasaTa fAa rv perynupa beHeduumuTe wWo Taa rm
0be3b6eayBa 3a NMLUa KOW yXUBaaT NpaBHa BPCKa Ha ApXaBjaHCTBO M noTpebata Aa
cnpeyn AUCKPUMUHALMja 04 CTPaHa Ha ApXaBuTe BO OAHOC Ha nuua kou dopmupane
3HaYajHMU CYLWTMHCKM BPCKM co apxasarta. ECHI npvmeHyBa cunHa KOHTpona Bo 0gHOC
Ha npallarba NoBP3aHM CO COLMjaNHOTO OCUTYpyBakbe, HO CaMO AOKONKY NoeAnHLMUTE
MOXaT fia MoKaXaT CUIHa CYLWTMHCKA BPCKa CO ApXasara.

MpaBoTo Ha ApXaBuTe fa ro perynupaaT BNe3oT ¥ U3N1e30T Ha FpaHuLMTe 3a NuLa
KOW He ce HUBHM pXaBjaHu e LOOPO BOCNOCTaBEHO CO MeFyHAPOAHOTO jaBHO NPaBo
n e npudarteHo oa ctpaHa Ha ECYI. Bo oBoj norneg, ECYIM rnagHo uHTepBeHUpa Bo
0fHOC Ha XxanbeHun bapatba NoBp3aHM CO AenopTauuja Ha NOeJMHLM, U Toa Kora
NOeAUHLMTE Ce COOYEHU CO HEYOBEYKM UMW Aerpafmpayku TPETMaH Unu KasHyBarwe
WK Ka3HyBatbe BO 3eMjaTa kaje ce genoptupanu (cnopea uyneHort 3)2* unum nak kora
noeanHunTe hopMmpane CMIHU CEMejHU BPCKM BO ApXaBaTa-A0MaKMH, KOMLWITO Ou
Bune npekMHaTh JOKOMKY NOeAUHELOT e NPUHYAEH Aa 3aMuHe (cnopes uneHor 8).21

Mpumep: Bo npeameTtuTte C. v. Belgium u Moustaquim v. Belgium, xanutenuTe,
KOu ce ApXaBjaHu Ha Mapoko, 6une ocyaeHuW 3a KPUBMYHM fena u Gune
nenopTtupann.?'® Tue ce noxanune geka HMBHAaTa fenopTauuja NpeTcTaByBsa
AMCKPVMMUHAaLUMja Bp3 OCHOBA Ha AAPXaBjaHCTBOTO, GuAaejkn HUTY benrnckmte
LPXaBjaHW, HUTY ApXaBjaHUTe Ha APYru ApXaBu-uneHku Ha EY He ce
AenopTupaat Bo CIMYHM okonHocTK. ECHI oanyyun geka xanutenurte He bune
BO COpeannBa cuTyaumja co 6enruckute apxasjaHu, 3aToa WTO ApXaBjaHute
YXWBaaT NpaBo Aia 0CTaHaT BO CBOjaTa 3eMja, LUITO e KOHKPETHO 3arapaHTMpaHo co
EKYI (Bo uneHot 3 of MpoTokonot 4). MoHaTtamy, 6uno yTBpAeHO Aeka pa3nukaTa
BO TPETMAHOT Ha pXaBjaHUTe o TPETU 3EMjU 1 Ha ApXaBjaHUTe Ha LPYrK
LPXaBU-YNEHKM e onpaBfaHa, 3aToa Wwro EY uma cozganeHo nocebeH npaseH
nopeLoK v ApxasjaHCTBO Ha EY.

214 Buaw, Ha npumep: ECHM, Chahalv. UK (6p. 22414/93), 15 HoemBpu 1996 roa.

215 Wako oBue NpeaMeTU MMAaT NoManu WaHe 3a ycnex. Buam, Ha npumep: ECYM, Abdulaziz, Cabales and
Balkandali v. UK (6p. 9214/80, 9473/81 n 9474/81), 28 maj 1985 rog.

216 ECYI, C. v. Belgium (6p. 21794/93), 7 aBryct 1996 rop,.; ECYIM, Moustaquim v. Belgium (6p. 12313/86), 18
tespyapvm 1991 roa.
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Oswue npegMeTu Tpeba fa ce cnopefat co CMTyaLMU Kafle XanuTenoT passun TecHU
CYLITUHCKM BPCKU CO ApXaBaTa-A0MaKuWH, NPeKy LONT NEPUOA Ha NPeCcToj Unu npeky

NpUAOHEC BO ApXXaBaTa Mo NaT Ha Nnakake AaHoLM.

MpumMep: Bo npeamMeToT Andrejeva v. Latvia xanuTenkaTta npeTxoaHo 6una
ApXaBjaHka Ha nopaHelwHunoT CoseTcku Cojy3, CO NPaBO Ha NOCTOjaH NPecToj
B0 JlatBuja.?!” Bo nepuooT npef CTeKHyBarbeTo He3aBMCHOCT (M nokpaj
T0a WTo 6una Ha uctoTo paboTHO MecTo Ha TepuTopujaTa Ha JlaTBuja, npea
M No He3aBMCHOCTA), HALMOHANHOTO 3aKOHOAABCTBO ja KaTeropmsmpano
Xanutenkata kako paboTHUK BOH JlaTBMja M Hej3MHaTa neH3uja buna
npecMeTaHa BP3 OCHOBA Ha BPEMETO MUHATO Ha UCTOTO paboTHO MeCTo camo
Mo He3aBMCHOCTA. 3a pa3nuka of Hea, NaTBUCKUTE APXaBjaHW KOM UMane Ucto
paboTHO MecTo fobune NpaBo Ha NeH3uja NpecMeTaHa 3a LenuoT paboTeH
CTax, BKNYYMTENHO 1 3@ NepuofoT npep HesasucHocTa. ECHI yTBpamn geka
XanuTenkarta e BO CMopejnuBa cuTyaumja co naTBMCKUTe ApXasjaHu, 3aToa
WTO Cnopef HaUMOHANHOTO 3aKOHOLAaBCTBO Taa Ouna ,nocTojaH XuTen Koj
Hema ApXaBjaHCTBO" 1 Nnakana npuaoHecH Ha ucTa ocHoea. CynoT HaBen feka
ce noTpebHu ,MHOTY CEPUO3HM NPUYMHK" 3@ PA3NIMYHMOT TpeTMaH fa bupe
onpasAaH caMo BP3 OCHOBA Ha APXaBjaHCTBOTO, @ TAKBM MPUYMHM He nocToene
BO KOHKpeTHWOT npeaMeT. Mako ECYIM npudaTtun geka apxasata 00MYHO yXMBa
WMPOK NPOCTOP 3@ AMCKPELMOHA OLeHKa BO OAHOC Ha Npallakba NoBp3aHu co
thmckanHaTta u coumjanHata noanTKka, akTuykaTa cuTyaumjata Ha xanutenkaTa
6una npemHory 6nvcka Ha cuTyaumjaTa Ha NaTBUCKMTE ApXKaBjaHu 3a Aa MOXe Aa
Ce onpaBfa AUCKPMMUHALM]a BP3 Taa OCHOBA.

Mpumep: Bo npegMeToT Gaygusuz v. Austria, 6aparbeTo 3a ucnnata Ha 6eHeduLmm
BO C/y4yaj Ha HeBpaboTeHOCT NOJHECEHO Of CTPaHAa Ha TYPCKU ApXaBjaHWH
koj paboten Bo ABcTpuja 6uno onbueHo 3aToa WTO TOj HEManN aBCTPUCKO
ApxasjaHcTso.?!® ECYM ognyumn neka xanutenot 6un Bo cnopefinea cutyaumja
CO aBCTPUCKUTE ApXaBjaHM, 3aToa WTo 61N NOCTOjaH XMTEN 1 nnakan npuaoHecu
BO CMCTEMOT 3a COLMjaHO OCUTypyBatbe npeky gaHouu. Cynot yTBpAun aeka
OTCYCTBOTO Ha JOr0BOP 3@ PELUNPOYHO COLMjaNHO OCUTypyBatbe Mery ABCTpuja
u Typuuja He ro onpaBAyBa pa3NMYHMOT TPETMaH, 3aToa WTo CMTyaluujaTta Ha
xanutenot 6una peanHo npeMHory 6nvcka co cuTyaumjata Ha aBCTpUCKUTe
LpXaBjaHu.

217 ECYN, Andrejeva v. Latvia [ronem cyackm coset] (6p. 55707/00), 18 cespyapu 2009 roa.
218 ECHN, Gaygusuz v. Austria (6p. 17371/90), 16 centempu 1996 rog.
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Mpumep: Bo npegmetoT Koua Poirrez v. France, ppxaBjaHnH Ha bperot Ha
CnoHoBata Kocka nogHen bapatse 3a ucnnata Ha beHeduumMm HaMmeHeTH 3a
n1ua co nonpeveHocT. HeroBoTo Gaparke 6uno oabmeHo co obpasnoxeHue aeka
TakBuUTe GeHedmumMK Ce MCcnnaTyBaaT camo Ha ApXasjaHuTe Ha OpaHuuja unm Ha
LpXaBjaHuTe Ha 3emju co kon OpaHumja MMa CKNy4eHO LOroBOp 3@ PeLunpoYHO
coumjanHo ocurypysatbe.?t® ECUIM ognyunn gexa xanutenot gpaktuykm 6un 8o
C/IMYHA cuTyaumja Kako dpaHLyCckMTe ApXaBjaHu 3aToa WTO v 3af0BONyBan
CuTe [pyry 3aKOHCKU KpUTEPMYMU 3a ,oBMBatbe coLmnjanHa noMoLL U NPeTXoLHO
pobusan apyru dopmu Ha beHedUunn o COUMjaNnHOTO OCUTYpPYBatbe WTO
He 3aBucene of ApxasjaHcTBoTo. CynoT HaBen Aeka ce notpebHu ,0cobeHo
CEepMO3HU NPUYMHM" 3a la Ce ONpaBAa pa3nukaTta Bo TPETMAHOT Mery Xanutenot
W OpyruTe ApXaBjaHu. 3a pa3nuka oj npegMetuTe wWTo bea pasrnepaHu
norope, Kajie Ha fpxaBaTa 1 ce faBa WWPOK NPOCTOp 3a ANCKPELMOHA OLeHKa
BO BpCka Co hMCKanHMTe U MpallarbaTta off COLUUjanHOTO OCUTYpYyBakbe,
ECYM He 6un ybeneH op aprymenTuTe Ha OpaHumja KoM ce ogHecyBane Ha
notpebarta gpxaBaTta fa rv 6anaHcupa jaBHUTE NPUXOAU U PACXOAU, HUTY
nak of gakTmykaTa pa3nvka Aeka Bo KOHKpeTHMOT ciyyaj OpaHunja Hema
CKNy4eHo peumnpoyeH gorosop co bperot Ha CnoHoBata Kocka. UHTepeceH
e cakToT Aeka beHeduummTe 3a Ko cTaHyBa 360p ce ncnnatysaat be3 ornep
Ha Toa fanu npuMmatenoT nnakan NpULOHeCU BO HaLMOHANHUOT CUCTEM 3a
coumjanHo ocurypyeare (LTo ce CMEeTano 3a rnaBHa NPUYMHa 3@ HeTonepupare
Ha AMCKPMMUHaLMjaTa Bp3 OCHOBA Ha pXaBjaHCTBOTO BO FOPeHaBefeHUTe
npegmeTy).

4.8. Penurunja unu ysepysarbe%°

[lopeka npaBoTo Ha EY obe3beayBa M3BecHa orpaHuWyeHa 3awTuTa of
AVCKpUMUMHaLMjaTa BP3 OCHOBA Ha pennrunja unu ysepysare, ondatoT Ha EKYIM e
3Ha4YUTEeNHO NOWMWPOK, MMEHO 3aT0a WTO Y41eHOT 9 COLPXM CAaMOCTOjHO NPaBO Ha
cnobopa Ha coBecT, penuruja 1 Bepa.

219 ECYN, Koua Poirrez v. France (6p. 40892/98), 30 centemepu 2003 rop,.

220 ObjacHyBatbe 3a oncerot Ha YneHoT 9 oa EKYI moxe Aa ce Hajae Ha MHTEepHET cTpaHuLaTa Ha CoBeToT Ha
EBpona, obpa3oBaHue 3a YoBeKOBWTe NpaBa 3a npakTuyapu kaj Murdoch, Freedom of Thought, Conscience
and Religion, Human Rights Handbooks, No. 2, 2007 roauHa, gocranHo Ha: www.coehelp.org/mod/resource/
view.php/inpopup=true&id=2122.
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Mpumep: Bo npepmeTot Alujer FernAndez and Caballero Garcia v. Spain, xanutenute
HaBene AeKa, 3a pa3Nuka of KaTonuuuTe, TMe He MOXAT Aen o AAaHOKOT Ha
NIMYEeH [OXOJ WTO ro NnaKkaar fa ro pacnpejienart AUPeKTHO 3a HUBHaTa Lpkea.??!
ECYIM opgny4un feka npegMeToT e HeAONYLITEH CO Orflef Ha TOa Jeka LpKBaTa Ha
XanuTtenoT He 6una Bo CNopeasiMBa cMTyaumja Co KaTonmyKaTa LpkBa, 0HOCHO
3aToa WTO Taa He NojHena TakBo 6apare A0 Bnajgarta M 3atoa WToO BNajata
Mmana peumnpoyeH apaHxmaH co Csetata Cronuua.

Npumep: npeametot Cha’are Shalom Ve Tsedek v. France ce ofHecyBa Ha
eBpejckaTa opraHu3saumja KojlTo usgana ,kowep” ceptudukar 3a MecoTo
LITO Ce NPOJiaBa BO PECTOPAHUTE U BO MECaPHULIUTE Ha Hej3uHUTe YneHosu.???
Bp3 ocHoBa Ha Toa WITO CMeTan Aeka MecoTo WTO Aoara oA KNaHWLWUTe Ha efjHa
NoCTOjHA eBpejcka opraHM3aumja NoBeKe He I'M UCMONHYBA CTPOrMUTe NPUHLMNK
MoBp3aHM CO ,KoLep"” xpaHarta, Xxanutenot nobapan oBnacTyBarbe 0f pxaBaTta
L@ OTBOPM CONCTBEHWU PUTYanHW KNaHMLK. BakBoTo bapate 6uno ogbueHo
co obpasnoxeHue geka opraHusaumjata He 6una LOBONHO penpe3eHTaTUBHA
BO paMKuTe Ha ¢paHLyckaTa eBpejcka 3aefjHMLA U leka BeKe nocrojat
oBNnacTeHu putyanuu knaHuuun. ECHMN oanyymn geka Bo fafeHUTe OKONHOCTH
opraHusaumjata He NnpeTpnena HeNOBoNeH TPeTMaH 3aToa LWTo Taa cé ywTe buna
BO MOXHOCT fla ce cHabau co Meco fobueHo npeky noTpebHMOT MeToA, Ho 0f
LpYrv U3Bopu.

LLTo BUCTUHCKM NpeTCTaByBa ,penuruja” unu ,ysepysare “ WTo ce keanudukysa
Kako OCHOBa 3a 3alWTuTa cnoped [upekTuBata 3a eAHaKBOCT Npy BpaboTyBare unm
cnopep, EKYIM cé ywTe He e eKCTEH3MBHO pa3rnefaHo of ctpaHa Ha ECM nnn ECYI, Ho

6uno npefMeT Ha TeMefHa aHanu3a npef HauuoHanHuTe cynosu.2?3

Mpumep: Bo npeametorT Islington London Borough Council v. Ladele (Liberty interven-
ing), op anenaumoHuoT cya Ha OK 6uno nobapaHo aa yTBpAM fanv XanuTenkaTa,
Koja paboTena kako Matuyap 3a paratbe, bpak u cMpT, 6MNa AUCKPUMUHMPAHA
BP3 OCHOBA Ha penuruja unu yeepyBatse kora buna gucuunamHmpana 3atoa

221 ECYN, AlujerFenAndez and Caballero Garcia v. Spain (dec.) (6p. 53072/99), 14 jynn 2001 rog.

222 ECYN, Cha'are Shalom Ve Tsedek v. France [ronem cyacku coset] (6p. 27417/95), 27 jynn 2000 rop,

223 pasoto Ha cnoboaa Ha penurvja v Bepa e 3alTUTEHO M Kako CaMOCTOjHO NPaBo Co uneHot 18 of
MeryHapo[HWOT NakT 3a rparaHcku U nonuTUYKy npasa (1966 roavHa), kage Kako AOrOBOPHM CTPaHU ce
jaByBaat cuTe ApxaBu-uneHky Ha EBponckata yHuja u Ha CoeToT Ha EBpona. Buau: KomuTeT 3a YoBekoBw
npasa npu OH, leHepaneH koMmeHTap 6p. 22: uneHot 18 (cnobopa Ha MUCNa, COBECT U penuruja).
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wTo onbuna oa cKkNyym rparaHcku napTHepcTsa.??* HejanHoTo onbusatse ce
3aCHOBAJIO Ha HEj3MHUTE XPUCTU]AHCKM yBEpYBatba. ANenauuoHnoT Cya oayumnn
AEKa BO Cy4ajoT He CTaHyBa 360p 33 AMPeKTHa AMCKPUMUHALM]a BP3 OCHOBA
Ha penuruja 3aToa WTO HeMOBONHWOT TPETMaH He 61N 3aCHOBAH Ha Hej3uHUTE
PeNnrMo3HM yBepyBakba, TYKY HA HEj3MHOTO 06MBakLe fa r'v U3BpLWIK paboTHUTE
3agaun. bun onbven n xanbeHUoT HABOA 33 UHAMPEKTHA ANCKPUMMHALM]A,
MpwW WTO anenayMoHWOT CyA HaBen AeKa ONWTMHCKMOT coBeT 61n noceeteH
Ha NPOMOLLM}a Ha eHAKBOCT M [MBEP3UTET BO 3aeiHMLLATa U HAZBOP 04 Hea, v
AeKa TakBaTa NOIMTUKA Ha COBETOT He o NoBpeAyBa NPaBoTo Ha XanuTtenkarta
Aa MMa TakBU yBepyBatba. ANenaumnoH1oT Cya, UCTO Taka, CMeTan AeKa NoMHaKBa
oanyka 6u gosena [o AMCKPUMMHALM]A BP3 LpYra OCHOBA, OLHOCHO BP3 OCHOBA
Ha cekcyanHaTta opueHTaumja. Cynot npudartmn geka npasoTo Ha NOEAMHELOT Ha
HeAUCKPUMMHALMja MOpa Aa ce BanaHcMpa HacnpoTM NPABOTO Ha 3aeAHNLATA Ha
HeaMCKpUMUHaLMja.

Bo HKM3a npegMeTV NoBp3aHM CO MaTepujanHoTo NpaBo Ha cnobopa Ha penuruja u
yBepyBatbe 3arapaHtmpaHo co EKYIM, ECHI jacHo cTaBun Ha 3Haere feka ApxaBaTa
He MOXe Aa npasu o6MAM 3a Aa Nponulle WTO NpeTcTaByBa penurujata unu
yBepyBakeTo 1 leKa OBMe KOHLENTU 1 3aTuTyBaar ,aTencTuTe, arHoctmumuTe,
CKEeNTULUMTE U He3acerHaTuTe”, M OTTyKa v 3alTUTyBaaT M nuuaTa kov ogbupaar
»@ UMaaT UNn fa HemaaT PeNurMo3HKN yBepyBaka v fa NpakTUKyBaaTt unun aa
He npakTukysaat penuruja”. OBue npeaMeTH, UCTO Taka, 3abenexyBaaT feka Bo
CYWITMHA penurujata unm yBepyBareTo ce INYHU 1 cybjekTUBHU U Hema noTpeba Tne
3a[0/IXMTENHO f1a Ce MOBP3yBAaT CO HEKOja Bepa OpraHU3MpaHa Bo MHCTUTYLMK. 22
YTBpAeHo Ouno geka M NoHOBUTEe penurun, kako wto e CkueHTonorujaTta, ce
KBanuuMKysaar 3a 3awrumra.?2®

ECYM ro pasrnefnyBan KOHUENTOT Ha ,yBepyBake” BO KOHTEKCT Ha NPaBOTO Ha
obpasoBaHue cnopep uneHot 2 of MpotokonoT 1 koH EKYI, koj nponuwyBa
JeKka ApXxaBaTa Mopa fia r'v NoYyuTyBa npaeaTta Ha poauTenuTe ga obesbepar
obpa3zoBaHMeTo Ha HUBHOTO AeTe Aa bupae ,BO COrNAaCHOCT CO HUBHUTE PENIUTUO3HU U
thunosodckm yeepyBarsa”. ECHI HaBen:

224 Islington London Borough Council v. Ladele (Liberty intervening), [2009] EWCA rparaHcku npeamet 1357,
AnenauuoHeH cya Ha OK, 12 despyapu 2010 rog,.

225 ECYN, Moscow Branch of the Salvation Army v. Russia (6p. 72881/01), 5 oktompu 2006 rog., naparpacgu 57-
58; ECYI, Metropolitan Church of Bessarabia and Others v. Moldova (6p. 45701/99), 13 nekemepu 2001 rog,,
naparpad 114; ECYM, Hasan and Chaush v. Bulgaria [ronem cyncku coset] (6p. 30985/96), 26 okTomBpu
2000 ropa., naparpacwu 60 1 62.

226 ECYN, Chruch of Scientology Moscow v. Russia (6p. 18417/02), 5 anpun 2007 rog.
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,Bo cBoeTo Boobu4aeHo 3Hayetbe, 360poT ,yBepyBarba” cam no cebe He e CUHOHUM
co 36opoBuTe ,MUCNEeHA” 1 ,uaen”, 0HaKa KaKko LTO TUe ce KOPUCTAT BO Y1eHOT
10... og KoHBeHuujaTa, kojwTo rapaHTupa cnoboaa Ha u3pasyBatse; Toj e noban3ok
CO TEPMUHOT ,BepyBarba” (Bo (paHLYCKMOT TeKCT: convictions) KojiuTo ce jaBysa

BO 4N1eHOT 9... U KOjJLITO ...03HAYYBA CTABOBM LUTO MOCTUrHYBAAT U3BECHO HUBO HA
HeoCnopHOCT, CepPUO3HOCT, KOXe3uja U BaxHOCT."??’

HeopamHua, ECHNM pa3srneayBalue npeamMeTy NoBp3aHm co cnobofata Ha penurujaTa
BO KOHTEKCT Ha p>XaBM KOW cakane Aa ja o4pXaT ceKkynapHocTa 1 Aa ro cBefat Ha
MUHUMYM MOTEHLMWjaNHNOT pparMeHTUpayku edekT Ha penurnjata Bp3 HUBHUTE
onwTecTBa. Bo BakBM cnyyaw, cynot fasa nocebHa TeXMHa Ha LenTa HaBefeHa o
[pXaBaTa BO OLHOC Ha CNpevyBatbe HEMUPU U 3aliTMTa Ha npaBaTa u cnoboauTe Ha

Lpyrute.

Npumep: npeameToT Kése and Others v. Turkey ce oapHecyBa Ha KOAEKCOT
3a obnekyBarbe Co Koj ce 3abpaHyBa LeBOjYNHbATA HA yYMNMILTE @ HOCaT
wamMuu, npu wto xanbeHnte HaBoAM ynaTyBane Ha dakToT feka 3abpaHata
npeTcTaByBa ANCKPUMMHALMjA BP3 OCHOBA Ha penurujata bupgejkm HocerweTo
Wwamuja e MycnMMaHcka pennruosHa npaktuka.??8 ECUM npudatun geka
npasunata 3a obnekysatbe He 6Gune NOBP3aHK CO NpallareTo Ha NPUNAaZHOCT
Ha efjHa penwuruja, TyKy fieka 6Gune pa3BueHu 3a ja ce 3a4yBa HeYTpanHocTa
W CexynapHocTa Ha yuunuuwaTa, WTo 3a Bo3Bpat 6u cnpeynno Hepeau u 6u
M 3alTUTUNO NpaBaTa Ha APYruTe Ha HeMellarbe BO HUBHUTE PENIUTUO3HM
ybenyBara. Of oBMe NpuunHmM, 6MN0 yTBpAEHO Aeka xanbaTta e ounrneHo
HeocHoBaHa 1 HegonywTeHa. ECHIN ycBomn cnuyeH npuctan Bo npegMeT NoBp3aH
O KofieKc 3a 0bnekyBarbe HaMeHeT 3a HacTaBHULM.?2°

49. Ja3uk

Tpeba pa ce 3abenexu geka n PamkoBHaTa KoHBeHLUMja Ha CoBeToT Ha EBpona
3a 3aWTUTA HA HaLMOHANHMTe ManuuHcTea of 1995 roanHa?’® (patudukysara
04 cTpaHa Ha 39 apxasm-uneHku), n EBponckarta nosenba 3a permoHanHuTe Unm
ManuuHckmuTe jasmum og 1992 roguHa?3! (patudukysaHa on 24 pxaBu-uneHku),

227 ECYN, Campbell and Cosans v. UK (6p. 7511/76 1 7743/76), 25 cespyapu 1982 roa., naparpad 36.
228 ECHN, Kdse and Others v. Turkey (dec.) (6p. 26625/02), 24 jaHyapu 2006 rop,.

229 ECYN, Dahlab v. Switzerland (dec.) (6p. 42393/98), 15 cheBpyapu 2001 roa.

230 30CE 6p. 157.

231 3[1CE 6p. 148.
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HaMeTHYBaaT KOHKPeTHM 00BpPCKM 3a JpXaBuUTe BO OAHOC Ha ynoTpebaTa Ha
ManuuHckute jasuuyu. Cenak, HUTY eleH 0f OBME WHCTPYMEHTU He ro fedmHupa
3Ha4YeweTo Ha NoMMoT ,ja3uk”. YneHot 6(3) op EKYM obe3zbenysa onpenexu
rapaHLmMm BO KOHTEKCT Ha KPUBMYHWUTE NOCTANKM, OLHOCHO [leKa CuTe Nyre ro yxuea
NpaBoTo 0OBMHEHMjaTa NOKPEHATU NPOTUB HUB A UM BMAAT NPOYUTAHM Ha ja3UK WTO
Tve ro pa3bupaart, M NpaBoTOo Ha TONKYBAY KOra He ro pa3bupaat unu He ro 36opyeaat
ja3UKOT WITO Ce KOPMCTY BO CYAOT.

Bo nupekTnBMTE 3a HEAUCKPUMMHALLM]jA ja3MKOT He e HaBeJeH Kako OCHOBA 3a
3alWTuTa cama no cebe, Ho Bo EKYI ja3nkoT e BKNy4yeH BO CMMCOKOT Ha OCHOBM 3a
3awTuTa. Cenak, oBaa 0OCHOBa MOXe Aa Ouae 3alwTuTeHa cnopes AupekTueata 3a
pacHa efHaKBOCT 10 CTEMeHOT 10 KOj ja3uKOoT MOXe [ia Ce MOBP3e Co pacaTa uiu co
eTHu4ykaTa npunagHoct. U ECHIM Moxe fa ro 3eme npeaBuf ja3ukoTt BO paMkuTe
Ha HaBeJeHWTe OCHOBM 3a 3awTmTa. ECIM ro 3awTUTyBa ja3aMKoT BO paMKuUTe Ha
[ pXaBjaHCTBOTO Kako OCHOBA 3a 3alTWTa M Toa BO KOHTEKCT Ha nNpaBoTo Ha EY koe ce
0fiHecyBa Ha cnoboAHOTO ABMXerbe Ha nuua.?3?

[MaBHWOT NpeaMeT Koj Ce 0HeCyBa Ha ja3uKoT U Koj 6un nsHeceH npeg ECYM e
MOBP3aH CO KOHTEKCTOT Ha 0bpa3oBaHueTo.

Mpumep: Bo npeameTtoT Belgium Linguistic, rpyna poautenu ce noxanune
[eKa HaLMOHANHMOT 3aKoH 3a obpasoBaHue ANCKPUMUHMPAnN BP3 OCHOBA Ha
ja3nkot.233 Bo ogHOC Ha 3aegHuumMTe BO benruja kon 36opyBaat hpaHLycku 1
XONaHLCKM ja3uk, HaLMOHaNTHWMOT 3aKOH NponuLlyBan geka 06pa3oBaHMETO WTo
ro obesbepnysa v o6pa3oBaHMeTO WTO ro cybBeHUMOHMpaA ApxXaBaTa Tpeba aa
6upae poctanHo unm Ha hpaHLyCKM UKW Ha XONAHLCKM ja3uK, BO 3aBUCHOCT 0 TOa
[anu PerMoHoT ce cMeTa 3a thpaHLyCcku UK 3a XonaHacku. Pogutenute Ha feuara
kou 36opyBaat hpaHLyCcKkK, a XMBeaT BO perMoH Bo Koj ce 36opyBa XxonaHackm
jasuk, ce noxanune feka TakBata ogpeaba ru cnpedysa uam Bo ronemMa Mepa ro
oTeXHyBa 00pa30BaHMETO HA HUBHWTE Aela Ha dhpaHuycku jasuk. ECHI ognyymn
[eKa, Mako NoCToM pa3nunka Bo TPETMaHOT, Taa e onpasaaHa. Ognykata 6una
3aCHOBaHa Ha Nnorukara fieka pernoHuTe bune npeTexHo efHoja3nyHu. OTTyKa,
pasnukaTta Bo TpeTMaHoT buna onpasaaHa, buaejkm obesbenysarbeto HacTaBa Ha
nBara jasvka 6u 6uno Heoppxnmeo pelweHue. OcBeH Toa, cemMejcTBaTa MoxXene fa

232 ECN, Groener v. Minister for Education and the Dublin Vocational Educational Committee npegmert C-379/87
[1989] ECR 3967, 28 HoemBpu 1989 roa,.

233 ECHN, Case 'relating to certain aspects of the laws on the use of languages in education in Belgium’v. Belgium
(6p. 1474/62 v ppyrv), 23 jynn 1968 rop.
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ro KopucTaT NpUBaTHOTO 0Opa3oBaHme Ha hpaHLYyCKM ja3uK BO PETMOHUTE Kaje
ce 300pyBa XoNaHACKM ja3uKk.

[lononHutenHo objacHyBatbe BO 0AHOC Ha YHKLMOHUPAhETO Ha ja3UKOT Kako
OCHOBA 3a 3aWTWUTa MOXe [a Ce Hajae Bo ABa nNpeameTa usHeceHu npeg KomuteTtoT
3a yoekoBuTe npasa npu OH (KYM), onroBopeH 3a TONKyBate U Clefere Ha
coobpasHocTta co MeryHapoAHMOT NakT 3a rparaHcku v NOAMTUYKK NpaBa (kage cute
JpXaBU-4neHKu Ha EY ce AoroBopHmM cTpaHm).

Mpumep: Bo npegMetoT Diergaardt v. Namibia, xanutenute bune npunagHuum Ha
ManumMHCKa rpyna co eBporncko NoTeko KojalTo NPeTX0AHO yXMBana NonMTu4Ka
aBTOHOMM|a, HO cera cnara nof, jypucamkumja Ha gpxasarta Hammbuja.>* Jasukor
wTo ro 36opyBa oBaa 3aefHuuaTa e appukaHc. Xanutenute HaBene feka BO
CYACKM NocTanku Tue Bune NpUHy[EHWN Aa ro KOPUCTAT aHIUCKY ja3unk, a He
CBOjOT MajumH jas3uk. Tue, UCTO Taka, Ce NOXanuie Ha NOAUTMKATA Ha ApXaBaTa
[a He 0J1roBOpa Ha ja3ukoT adpmMKaHC BO CNlyyaj Ha MUCMEHM WU YCHU NpecTaBKu
noJHeCceHn Of CTPaHa Ha XanuTenuTe, Mako ApXaBHaTa agMUHUCTPaLMja Moxena
Aa oaroBopu Ha 6apaHmoT jasmk. KYM oanyyuun feka He nocToun noepepa Ha
MpaBoOTO Ha NPaBMYHO CyAetbe CO OrNef Ha Toa feKa XanuTenute He Moxene
L3 Nokaxar Aeka Tprnene HeraTMBHO BijaHNe O, KOPUCTEHETO Ha aHTIMCKUOT
jasuk Bo cyackm noctanku. OBa He cyrepupa feka npaBoTo Ha TONKYBay BO
CYLCKW MOCTaNKM He rv ondaka cutyaunnte Kage jasmkoT He e MajuuH ja3uk
Ha HaBOJHaTa XPTBa, TYKY fleka NPaBOTO Ha TONKYBay Ce rapaHTMpa 3a XpTBu
KOMW [,OBOJIHO He ro pa3bupaar unm He MoOXaT Aa KOMYHULMPAAT Ha TOj ja3uk.
KYM, ucto Taka, yTBpAMn feka ouumjanHata NONMTUKA HA ApXaBaTta Aa He
KOMYHMLMPA Ha APYr ja3uK OCBEH Ha cNyxX6eHMoT ja3uk (aHruckm) npeTctaByBa
noBpefa Ha NpaBOTO Ha eAHAKBOCT Npej 3aKOHOT BP3 OCHOBA Ha ja3uKoT. Mako
ApXxaBaTa Moxe fia ro nsbepe cBojoT cnyx0eH ja3uk, Taa Mopa Aia UM J,03BONV Ha
cnyx6eHnLMTe fa OAroBapaat Ha NPecTaBky U Ha APYry ja3uLm, Torall Kora ce Bo
MOXHOCT i@ ro cTopart Toa.

234 KomureT 3a 4oBekoBM npasa, Diergaardt and Others v. Namibia, Coonwrenue 6p. 760/1997, 6 centemspu
2000 rop.
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4.10. CoumjanHo noTekno, parare
M COMCTBEHOCT

MOXHO e 0BMe TpM OCHOBM 3a 3alITUTa [a Ce rnefaat Kako Meryce6HO NoBp3aHm
Buaejkn ce ogHeCyBaaT Ha CTaTycoT WTO My Ce NPUANILIYBA HA NOeAMHEeLOT No
NpMpoAa Ha HacnefeHa couujanHa, ekoHoMcka unu Guonowka ocobuHa?3>. Kako

TakBM, TME MOXe fia OuAaT NoBp3aHM M CO pacaTa UM eTHUYKaTa npunagHocT. OcBeH

npesMeTy KOW BKNy4YyBaarT ,pararbe” Kako OCHOBA 3a 3alTuTa, Man 6poj npeameTy,
aKo BOOMLUTO MMano, ce nokpeHatu nped ECHI Bo Bpcka co oBMe OCHOBM.

Mpumep: Bo npeameToT Mazurek v. France, noeaunHel, koj 6un pofieH BOH bpayHa
3aefHu1La, Ce NoXanun Aeka HaUMOHaNHOTO 3aKOHOAABCTBO 0O CNpeyyBa
(nopapu cTaTycoT Ha ,AeTe oA npemyba”) ga Hacnenu noBeke of efHa
YeTBPTMHA OfI UMOTOT Ha HerosaTa Majka.?3® ECUIM ogny4mn feka oBaa pasnuka
BO TPETMAHOT, KOja Ce 3aCHOBA eANHCTBEHO Ha (haKTOT fleKa 3aCerHaToTo nuue e
poaeHo BOHBpa4Ho, MoXe Aa Ce onpasAa Camo Co ,0C06eHO CepUo3HU NPUYNHN".
MNako 3a4yByBatbeTO Ha TPAAMLMOHANHOTO CEME|CTBO € NIerTUMHA Len, Taa
He MOXe [1a Ce NOCTMIHe NpeKy Ka3HyBatbe Ha AeTe Koe HeEMa KOHTpona Bp3
OKOJTHOCTMTE BO KOM € POfIEHO.

Mpumep: Bo npeametoT Chassagnou and Others v. France, xanutenute HaBene feka
He UM GMNo [03BONEHO fia ja KOPUCTAT CBOjaTa 3eMja BO CONACHOCT CO HUBHUTE
xen6u.3’ 3akoHuTe fOHECeHN BO KOHKPETHUTE PermoHu rm 06Bp3yBane Manure
3emMjonocefHUUM Aa rv NpeHecaT jaBHWUTe NpaBa 3a 0B HAa HUBHOTO 3EMjULLTE,
[ofeKa rofemMuTe 3eMjonoceHMUM HeMane TakBa 06Bpcka U Moxene Ja ja
KOpMCTaT CBOjaTa 3eMja BO COMNACHOCT CO HUBHUTE Xenbu. Xanutenute cakane
Aa 3abpaHart NoB Ha HMBHATa 3eMja U UCTaTa a ja KopWCTaT 3a 3alTUTa Ha AuBUTe
XunBoTHW. ECHI ognyynn aeka BO 0BOj Ciyyaj NoCTOM AUCKPUMUHaLM]ja BP3
OCHOBA Ha COMCTBEHOCT.

CoumjanHOTO NOTEKNO, parakeTo M CONCTBEHOCTA Kako OCHOBM 3a 3aLUTUTA Ce LafeHu
¥ BO 4neHoT 2(2) of MeryHapoaHUOT NakT 3@ eKOHOMCKM, COLMjanHN U KYNTYPHM

235 OcHoBMTE 3a 3aLWTUTa COLMjANHO NOTEKNO, paratbe U CONCTBEHOCT urypupaart 1 Bo UYneHot 2(2) og
MeryHapo[HMOT NaKT 3@ eKOHOMCKW, COLMjanHu 1 KynTypHU npasa (1966 roa.), kase Kako A0roBOpHU
CTPaHW Ce jaByBaaT CUTe ApXaBu-uneHku Ha EY. Buamn: KomuteT 3a eKOHOMCKYM, COLMjANHM 1 KyNTYpHU NpaBa,
leHepaneH koMeHTap 6p. 20 3a HeAUCKPUMMHALIM]a BO NOres, Ha eKOHOMCKMTE, CoLjanHuTe U KynTypHuTe
npasa, AokymMeHT Ha OH E/C. 12/GC/20, 10 jynn 2009 rop,., naparpacm 24-26, 35.

236 ECYI, Mazurek v. France (6p. 34406/97), 1 deBpyapu 2000 rop,.

237 ECYN, Chassagnou and Others v. France (6p. 25088/94, 28331/95 1 28443/95), 29 anpun 1999 rog.
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npaea o 1966 rognHa. KoMMTETOT 3@ EKOHOMCKM, COUMjaANTHN U KYNTYPHM NpaBa,
OArOBOPEH 3a Cnefietbe Ha coobpa3HOCTa CO M TONKYBake Ha 0BOj MEryHapoAeH
LOroBOp, FO NPOLIMPYU HUBHOTO 3Hauetkbe BO [eHepanHuoT komeHTap 6p. 20.

Cnopep KomuteTorT, cTatycuTe ,ColMjanHo noTekno”, ,parambe” u ,conctBeHoct”
ce merycebHo noep3aHu. CoumnjanHoTO NOTEKNO ,Ce OAHECYBA HA HAacneaeHnoT
OMLITECTBEH CTATYC Ha efHO Nuue”. Toj MOXe [la ce 0AHecyBa Ha No3uuMjaTa Koja ce
CTeKHyBa CO parakbe BO 0ApefieHa ONwTecTBEeHa Klaca unu 3aegHuua (kako Wwro ce
Ha NpuMep, 3aeAHMLMTE 3aCHOBAHN HA eTHUYKO NOTEK 0, PENUIUja NN ULEoNoruja)
WNU Npou3neryea of onwTecTBeHaTa cMTyalmja Ha IMLeTo, Kako WTOo e cMpoMallTuja
unu 6e3noMHMIWTBO. [lONONHWUTENHO, parakeTo Kako OCHOBA 3a 3alWITUTa MOXe Aa
Ce 0HecyBa Ha CTaTyCcoT Ha eHO MWL KaKo WTO e BOHOpaYHO UK NOCBOEHO fJeTe.
ConcTBeHOCTa Kako OCHOBA 3a 3alWITUTA MOXE [1a Ce OJHEeCYBa Ha CTaTycoT Ha eHO
nuLe BO BPCKa CO 3eMjuwiTe (Kako WTo ce 3aKynyBay, CONCTBEHWUK UK Heneranex
CTaHap), Ui Bo BpCKa co Apyr Bua umort.238

4.11. Tlonutnyko nnu gpyro Mucneme

EKYIT n3peyHo ru HasepyBsa ,MONAUTUYKO UK APYro MUCNewe” Kako OCHOBM 3a
3aWTUTa, NaKo TUe He HaBeJeHW BO OCHOBMTE 3a 3alUTUTa AaJEeHN BO AUPEKTUBUTE
3a HenckpuMMUHaumja Ha EY. Ce npeTnoctaByBa fieka Kora noeMHeLoT MMa U3BeCeH
CTaB, HO TOj HE T'V 3a[l0BOJIyBa YC/IOBUTE [l Ce CMeTa 3a ,penuruja unv ysepyBame”,
CTaBOT MOXe Aia Ce KBanudukyea 3a 3alTMTa BO paMK1Te Ha oBaa ocHoBa. ECYIT peTko
oA nyyyBan BO npeAMeTV NOBP3aHU CO OBaa OCHOBA 3a 3aluTuTta. Kakos WTo e ciyyajoT
co apyru obnactu og EKYI, ,nonnT1yKo UAn Apyro MUCNere” npeTcTaByBa OCHOBA
3a 3aWTmMTa cama no cebe, M Toa Npeky NPaBoTO Ha CNobofa Ha M3pa3yBatbe cnopes
uneHoT 10, a cyackaTa NpakTka BO oBaa 065acT faBa yBMA BO OHa WITO OBaa OCHOBA
3a 3aWTuUTa NoKpuMBa. Bo npakTnkarta ce YnHM feka Kora efjHa HaBoAHa XPTBa CMeTa
[leKka nocTou pas3nnyeH TpeTMaH BpP3 0Baa OCHOBA, rofieMa e BepojaTHocTa feka ECHI
6v ro pasrneayBan xanb6eHWoT HaBoA cnope YneHor 10.

Ha reHepanHo HuBO, Bo npegMeToT Handyside v. UK ECHIN yTBpAMN aeka NpaBoTo Ha
cnobopaa Ha n3pasyBatbe He v 3aWTUTyBa Camo ,MHbopMauunTe” Uam ,uaenTe” WTo
ce npudakaaT Kako COOABETHU UK Ce CMeTaaT 3a HEHABPEANNBU UNTU KOH KOU eJHO
NNLE e paMHOAYLIHO, TYKY M OHUE WITO ja HaBpedyBaar, WoKMpaaT unn BO3HEMUpPYBaaT
ApXasata unu koj 6uno apyr nen of Hacenexmeto”.23° Mako cyackata npakTuka BO

238 KomuTeT 3a eKOHOMCKM, COLMjaHu v KYNTypHU npaea, [eHepaneH komeHTap 6p. 20 3a HeuckpUMUHaLymjaTa
BO norep, Ha eKOHOMCKMTe, CoLjanHuTe U KynTypHUTe Npaea, AokyMeHT Ha OH E/C. 12/GC/20, 10 jynu
2009 rop., naparpacm 24-26, 35.

239 ECHN, Handyside v. UK (6p. 5493/72), 7 nexemspw 1976 rop.
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oBaa obnacr e ronema, osa lornasje gaea camo uUnycTpauuja, Npeky pasrineaysare
Ha ABa NpeaMeTa, Ha rofieMarta BepOojaTHOCTa JeKa NMoNUTUYKOTO MUCTere Ke fobne
norosema 3alwTuTa of Apyrute MUCNeHba.

Mpumep: Bo npeameToT Steel and Morris v. UK, xanutenute paboTene Ha kamnarba
1 pacTypane neToLu co HEBUCTMHUTM HaBoaM 3a pupmaTta MekgoHangc.?*® Tue
H6une TyxeHM 3a kneBeTa Npej HaLuMOHanHUTe CynoBu v Tpebano fa nnatat
owTeTa. ECYM oanyuun geka tyxbaTta 3a knepeTa NpeTcTaByBa Mellatbe BO
cnobopata Ha u3pasyBatbe, HO HaBen fieka Tyx0barta uMana neruTuMHa Len aa
ro 3alWITUTK YrNeaoT Ha noeguHuuTe. Cenak, CyaoT oAnyuun geka cnobonHuot
roBOp 3a Npallarba Of jaBeH MHTepeC 3ac/yXyBa CUfHA 3alUTUTa, U CO OrNef Ha
Toa aeka MekgoHanac e MOKHa Koprnopaumja Koja He ja fJokaxana npeTpneHarta
WTeTa Kako pe3ynTaTt Ha pacTypareTo Ha HeKONKYTe Unjagm neToum, Kako 1 co
ornef Ha Toa ieka focyAeHaTa owTeTta Guna penaTMeBHO BMUCOKa Bo criopefba co
NPUXOJMTE Ha XanuTenuTe, HapyLWyBareTo Ha HUBHaTa cnobopfa Ha M3pasyBatbe
6uno HecpasmepHo.

Npumep: npegmeToT Castells v. Spain ce ofHecyBa Ha NpaTeHUK KOj 6UN KPUBUYHO
rOHeT 3a ,HaBpeja” Ha BNajjata 0TKako ja KPUTMKYBAN 3a Hej3MHaTa MHepPTHOCT BO
O[IHOC Ha peakLmjaTa Ha TePOPUCTMYKM YMHOBYM BO NOKpaumHata backmja.?*! ECUN
ja Harnacun BaxHocTa Ha cnobofaTta Ha U3pasyBarbeTo BO NONUTUYKU KOHTEKCT,
0cobeHo co ornef Ha Hej3MHaTa BaXxHa ynora Bo CO0BETHOTO (DYHKLMOHUPaHLe
Ha eiHO feMOKpAaTCKo onwTecTBO. Bp3 Taa ocHoBa, ECHI ognyumn geka kakso
6uno Mewwatbe Bo oBaa cnobopa Hanara ,BHMMaTenHa KoHTpona “.

4.12. ,Opyr craryc”

Kako wro Moxe pa ce Buaun og ropeHasegeHoto, ECHIN yTBpAMA HEKONKY OCHOBM 3a
3allTUTa BO paMKM Ha KkaTeropwmjaTa ,Apyr cTaTyc”, a rofem fen of H1B ce coBnaraat
CO OCHOBWTE pa3BMEHU BO paMKuUTe Ha NpaBoTo Ha EY, n BknydyyBaat cekcyanHa
OpuWeHTaLmja, BO3PAcT M NONPEYEHOCT.

JlononHWTENHO Ha NonNpeYeHOCTa, BO3pacTa M cekcyanHaTta opueHTtauumja, ECYN
YTBPAUN ieKa U CNefHMBe KapaKTepUCTUKN Ce CMeTaaT 3a OCHOBM 3a 3alTuTa

240 ECYN, Steel and Morris v. UK (6p. 68416/01), 15 tespyapw 2005 rog.
241 ECHN, Castells v. Spain (6p. 11798/85), 23 anpun 1992 rop.
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BO paMKuUTe Ha ,Apyr cTaTyc”: TaTkoBCTBO,%*? GpayeH cTaTyc,?* yneHcTBo BO
opraHusaumja,?** apmuckm 4nH,?* pogutencrso Bp3 BoHBpadHo gete,?*5 n MecTo Ha
Xuseerbe. 24’

Mpumep: npeameToT Petrov v. Bulgaria ce ofHecyBa Ha NpakTukaTa BO efAeH
3aTBOP KOja Ha 3aTBOPEHMLMTE KoM ce BO Opak UM Ao03BoNyBa ABa TenetoHCKM
MOBMLM MECEYHO CO HUBHWTE conpyru. XXanuTenoT XWBeen Co CBojaTa napTHepka
YeTUPU TOAUHU U MMan AeTe Co Hea npep Aa bupe ocyneH Ha 3aTBOpPCKa KasHa.
ECYMN opnyumn peka, nako 6pakoT MMa nocebeH CTaTyc, 3a LeNuTe Ha npaBunaTa
KOM Ce OfHeCyBaaT Ha KOMYHMKaLMja npeky TenedoH, Xanutenor - koj bopmupan
cemejcTBO co cTabuneH napTHep - 6UN Bo cnopeAnuea cMTyauuja co bpadHmTe
naposwu. ECYI HaBen Aaeka ,Mako ApxaBuTe KOM Ce JOTOBOPHMU CTPAHM yXuBaat
M3BeCeH NpoCTop 3a AMUCKPeLnoHa oLeHKa BO OAHOC HAa HAYUHOT Ha KOj v
TpeTMpaaT bpayHuTe M HebpayHMTe NapoBM BO 06NACTM Kako WTO Ce, Ha NpUMep,
0[laHOYYBaHeTO, COLMjAaNHOTO OCUTYPYBathe WM COLMjanHaTa NoAnTMKKa...
He nocTojaT ouurneaHun dakt 3owTo BpayHuTe U HebpauyHUTe NapTHEPU KoM
“MaaTt GopMUpaHo CeMejcTBO Ce NOANOXEHMN Ha Pa3nnyeH TpeTMaH BO OJHOC
Ha MOXHOCTA i@ OAPXYBaaT KOHTAKT No TeniedoH BO NepnofoT A0AeKa efHNOT
napTHep e npuTBopeH.” OTTyka, ECYMN ofnyunn feka juckpuMuHauumjata 6una
HeonpaefjaHa.

242 ECYN, Weller v. Hungary (6p. 44399/05), 31 mapt 2009 roa.
243 ECYN, Petrov v. Bulgaria (6p. 15197/02), 22 maj 2008 rog.

244 ECYN, Danilenkov and Others v. Russia (6p. 67336/01), 30 jynu 2009 rop. (cunawkar); ECHM, Grande Oriente
d'Italia di Palazzo Giustiniani v. Italy (no. 2) (6p. 26740/02), 31 maj 2007 rog.

245 ECYN, Engel and Others v. the Netherlands (6p. 5100/71,5101/71,5102/71, 5354/72 1 5370/72), 8 jyHu
1976 rog.

246 ECYN, Sommerfeld v. Germany [ronem cypacku coser] (6p. 31871/96), 8 jynn 2003 rog.; ECHM, Sahin v.
Germany [ronem cyacku coset] (6p. 30943/96), 8 jynu 2003 roa.

247 ECHN, Carson and Others v. UK [ronem cypcku coer] (6p. 42184/05), 16 mapt 2010 roa.
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KnyyHu noeHtun

0 Crnopep AMpeKTUBUTE 3@ HeAUCKPMMUHALMja Ha EY, ocHOBMTe 3a 3awwTuTa Ce U3pevHo
MOBP3aHW CO: NONOT, PACHOTO UM eTHMYKOTO NOTEKNO, BO3pacTa, nocebHuUTe
notpebu, penurujata unu yBepyBareTO U CekcyanHaTa opuenTaumja. Cnopeg EKYN,
CMMCOKOT Ha OCHOBM 3a 3alUTMTa e HeWUCLPNEeH M TOj MOXe Aa Ce NpolnpyBa Bp3
OCHOBA 0f}-CNy4aj-A0-CNyYaj.

. Cnopep npasoTo Ha EY, nonoTt Moxe fa BkayyyBa poaoB UAEHTUTET [0 oApefeH
CTeneH, CO WTO Ce 3alITUTyBaaT NnLLAaTa KOM MMaaT Hamepa Aa HanpasaT unu
Hanpaswune onepauuja 3a NpoOMeHa Ha nonoT. POfOBMOT MAEHTUTET, UCTO TakKa, bun
npeaMerT Ha pasrnefysatse of cTpaHa Ha ECHI.

. Cnopep EKYM, enemeHTMTe Kako wTo ce 6ojaTa Ha kKoxaTta, NOTeKNOTO,
APXaBjaHCTBOTO, ja3UKOT UAW pennrujata cnaraaT BO OCHOBUTE 3a 3alTMTa paca
UK eTHUYKo notekno. OA Apyra cTpaHa, cnopep npasoTo Ha EY, ECM gonpea Tpeba
[a ro nojacHu peanHuoT ondar Ha 0Baa OCHOBA 3a 3alITUTa NPeKy CBojaTa cyacka
npakTuka.

0 EKYM 3abpaHyBa AMCKpUMUHaLMUja BP3 OCHOBA Ha APXAaBjaHCTBOTO Kako
OCHOBa 3a 3awTuTa. MpaBoTo Ha EY 3abpaHyBa AuCKpMMMUHALM]ja BP3 OCHOBA Ha
APXaBjaHCTBOTO, HO CAMO BO KOHTEKCT Ha MPaBOTO KOe e 0fiHecyBa Ha cnoboHOTO
ABVXeHe Ha nnua.

. MoumoT ,penuruja” Tpeba aa ce noMma penaTMBHO WKPOKO, M TOj HE CMee Aa ce
OrpaH14M camo Ha OpraHu3MpaHy unv fobpo etabnvpaHn TpaaULMOHANHU PENUTUN.

. Jypu 1 Bo cnyyam kage Moxebu ce cnyymna auckpumMmnHaumja, yectonatu, ECHM ru
pasrnenysa xanbuTte caMmo Bp3 OCHOBA Ha MatepujanHuTe npaea og EKYM. Baksuot
NPUOA MOXe Aa ja HaManu notpebata 3a LOKaXyBakbe Ha Pa3NU4YHNOT TPETMaH Uiu
HaorakeTo komnaparop.
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JloKka3Hu npallama
BO MPaBOTO 3a
HeaUCKpUMMHaLMja

5.1. Bosep

06u4HO, AUCKpPMMUHaLMjaTa He ce MaHMbecTupa Ha OTBOPEH U NECHOBOOYNNB
HauuH. YecTo, [OKaxXyBareTo AUPEKTHA ANCKPUMMHALM]a e TellKa 3afiay4a, ako, no
peduHMuMja, pa3nMyHUOT TPETMaH ,,0TBOPEHO” Ce 3aCHOBA Ha KapaKTepUCTUKUTE
Ha xpTBaTa. Kako wTo 6ewe guckytupaHo Bo lNornasje 2, yectonatu ocHoBata
3a pasnMyeH TpeTMaH UK He e M3pa3eHa UK MOBPLLIHO Ce NOBP3yBa CO HEKOj ApYr
takTop (Ha npumep, coumnjanHn 6eHepuLMUM YCNOBEHM CO 3aMUHYBaETO BO
neH3uja, LWTO Nak e NOBP3aHO CO BO3pacTa Kako OCHOBA 3a 3awTuTa). Bo Taa cMucna,
npeaMeTMTE BO KOM NMLLaTa OTBOPEHO YKaXyBaaT Ha HeKOja OCHOBA 3a 3allTUTa Kako
NpPUYMHA 33 HUBHWMOT pa3fNMyeH TPETMaH ce penaTMBHO Manky Ha 6poj. Mcknyyok
0[L 0OBa NpaBM/O MOXe Ja Ce Hajae BO npeaMeToT Feryn Kafe CONCTBEHMKOT Ha
efHa dmpma Bo benruja n3jasun, npeky ornac v ycHo, Aeka Hema fia BpaboTyBa
Murpantn”.248 ECI ognyymn geka oBa NpeTcTaByBa jaceH Cydaj Ha AUPeKTHa
OUCKPUMUHALMja BP3 OCHOBA Ha pacaTa unu eTHWYKkaTta npunagHoct. Cenak,
CTOPUTENUTE He CeKorall U3jaByBaaT eKka HeMmoBOJHUOT TPETMaH Ha HEKOW NuLia 3a
pa3nvka o Lpyru, HUTY Nak HaBefyBaaT MPUYUHKM NOPaAU KOV ro ctopune Toa. EaHa
XeHa Moxe aa buae oabveHa 3a paboTHO MecTo Co eIHOCTaBHO 06pa3noxeHue aeka
Taa MMma ,noManky KBanudukaummn” of MaWKMoT KaHAMAAT Ha KOj My e MOHYAEHO
paboTHOTO MecTo. Bo TakBa cuTyauuja, XpTBaTa MOXE Aa UMa NOroNeMu TELWKOTUM
3a fa fokaxe Aeka buna LMpeKTHO AMCKPUMUHUPAHa BP3 OCHOBA Ha HEj3MHMOT Mof.

Co uen Aaa ce onecHM TeXMHATa Ha A0KAXYBaeTo AeKa Pa3fIMiyHUOT TPETMaH ce
JOJIXM Ha HeKoja OCHOBaA 3a 3alUTMTa, EBPOMNCKOTO NMPaBo 3a HeAUCKPUMUHALN]a

248 ECN, Centrum voor gelijkheid van kansen en voor racismebestrijding v. Firma Feryn NV, npeamert C-54/07 [2008]
ECR1-5187, 10 jynn 2008 rog.

135



Mp1payHKK 3a eBPONCKOTO NPaBo 3a HeAUCKPUMUHALM]a

CnogeneH TOBAP HA JOKAXYyBAH€e:
xXanutenot Tp€60 Aa n3Hece 4OBOJIHO
A0Ka3u 3a 4a yKaxe Ha MoxeH

po3ponysa nofenba Ha ToBapoT 3a gokaxyBare. OTTyka, 0TKako Xanutenot
Ke rv npe3seHTupa dakTuTe Bp3 OCHOBA Ha KOM MOXe Aa Ce NPeTrnocTaBy MOXHa
AUCKPMMMHaUMja, TOBAapOT 3a AoKaxyBatbe ce npedpna Ha cToputenorT, kKoj Tpeba
[,a ro jokaxe CNpoTMBHOTO. BakBOTO NpeHecyBare Ha TOBAPOT 3a A0KaXYBake e
0co6eHO KOPWCHO BO CNlyyaj Ha XanbeHn HaBOAM 3a MHAUPEKTHA AUCKPUMUHALM]a,
kage noctou notpeba Aa ce fokaxe feka OApeAeHM NpaBuna Unu npakTuku
Hecpa3MepHo BNMjaaT Bp3 Hekoja rpyna. Co uen Aa NoKpeHe nocTanka 3a MoXxHa
WHAMPEKTHa AUCKPUMUHALM]ja, XanuTenoT Tpeba fa ce NOTNpe Ha CTaTUCTUYKK
nojaTouM KOMIITO AOKaXyBaaT ONWTa WeMa Ha pa3nuyeH TpeTMaH. Hekowu
HaLMOHaNHW jypucamkumum npudakaaT v JoKasu Kou Ce CO3fafeHu Npeky ,TecTupare
Ha cuTyaumja”.

5.2. (CnopeneH ToBap Ha foKaxyBake

BoobGuyaeHo e nuLeTo kKoe nogHecyBa Xxanba aa ro
y6eam TenoTo WTo o4ny4yea no npeAMeToT Aeka ce
cnyysuna guckpumuHaunja. Cenak, [oKaxyBarberto

AMCKPUMUHATOPCKY TpeTMaH. TakuTe AeKa pa3fNNYHMOT TPETMAH Ce 3aCHOBaN Ha OApefeHa
A0Ka3u nokpeHyBaart NpeTnocTaska 3a 3adlUTUTEHA KaPaKTepuUCTUKa MOoXe fa 6V|,D,E ocobeHo

AVCKPUMUHALM]A, KOjaLITO HABOAHMOT
cTopuTen Tpeba aa ja nobue.
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Tewko. Toa ce JONXM Ha GakTOT feka MOTMBOT 3a4
pa3NM4yHMOT TPeTMaH YeCTo NOCTOM CaMo BO YMOT
Ha ctopuTenot. CneacTBeHo, xanbeHuTe HaBoau
3a MCKPUMMHALMjA HAjHeCTO Ce 3aCHOBAAaT Ha 00jeKTUBHO-M3BEAEHU 3aKNy4oLUn
MoBp3aHM CO NPaBUNOTO UAU CO MpakTMKaTa KouwWwTo ce ocnopysaaTt. Co gpyru
360poBu, cynoT Tpeba aa buae ybepeH feka eAUHCTBEHOTO pa3yMHO objacHyBate
3a pa3nukaTta BO TPETMAHOT e 3allTUTeHaTa KapakTepUCTUKa Ha XPTBaTa, Kako WTo e
nonot unu pacata. OBa Hayeno NoAefHaKBO Ce NPUMEHYBA BO Clly4au Ha AUPEKTHA
WAM UHOMPEKTHa AUCKPUMUHALM]a.

bupejkun TokMy HaBOAHWOT CTOpUTEN M Noceaysa MHbopMaumute notpebHM 3a aa ce
JoKaxe xanbeHnoT HaBoA, NPaBoTO 3a HEAUCKPUMUHALM]a O3BONYBA TOBAPOT Ha
J0KaxyBakbe Aa Ce CNojenu Co HaBOLHWMOT cTopuTen. HayenoTo Ha cnofeneH ToBap
Ha [oKaxyBarbe e 10b6po-sTemeneHo Bo EKYI v Bo npasoTo Ha EY.24°

249 OcBeH NpegMeTUTe HaBEAEHU MOAONY, BUAM UCTO Taka: [IMpeKTMBa 3a pacHa eHaKBoCT (4neHoT 8),
[MpekTuBa 3a eiHaKBOCT Npu BpaboTyBatbeTo (4neHot 10), iupekTvBa 3a PoAoBa eAHaKBOCT (nocnefHa
KOHCUNMAMpaHa sep3uja) (Ynewor 19), IMpekTvBa 3a poAoBO-paMHONpaBeH NPUCTan o CTOKU U yCnyri
(4neHot 9). Bupu cyncka npakTuka Ha EBponckuot komuTeT 3a coumjantum npasa: SUD Travail Affaires Sociales
v. France (xan6a 6p. 24/2004), 8 Hoemspu 2005 rop., u Mental Disability Advocacy Centre (MDAC) v. Bulgaria
(xanba 6p. 41/2007), 3 jynn 2008 rop.



[lokasHu npallaka BO NPaBoTO 3a He,D,VICKpI/IMVIHaLlea

WcToTo MHOTy Aobpo ce objacHyBa BO cyackaTa npakTuka Ha ECHM kojwTo, 3aeAHo
CO ApYruTe pervoHanHu u rnobanHn MexaHM3Mu 3a 3aWTMTa Ha YOBEKOBUTE NpaBa,
ro MMa yCBOEHO CnojeneHMoT TOBap Ha A0KaXyBake BO NOreHepanHa cMMcna Bo
0AHOC Ha [JOKaXYyBatbeTO Ha XanbeHnTe HaBOAM 3a NOBPeAa HAa YOBEKOBKTE NpaBa.
MpakTunkarta Ha EKYI nokaxyBsa feka cynoT rv pasrnegysa fOCTanHuUTe J0Ka3un BO
LleNIMHa, M NpUTOa He ro 3eMa npeasus GakToT Aeka YecTonaTy TOKMY ApxaBaTta Mma
KOHTpONa BP3 rofiem Aen o4 MHdopmauumte noTpebHM 3a Aa ce Aokaxe Hekoj xanbeH
HaBoj. CnefCcTBEHO, fOKOMKY thakTUTe — OHAKa Kako LWITO MM Npe3eHTUpa Xanutenot
- Ce cMeTaar 3a BePOAOCTOjHU U KOH3UCTEHTHU CO AocTanHuTe gokasm, ECYM ru
npudaka Kako BeKe A0KaxaHW, HO MOA YCNOB ApXaBaTa Aa He noHyau ybeanueo
anTepHaTUBHO objacHyBawe. Cnopef usjasute Ha ECYN, Toj rv npudaka kako hakTy
TBpAEeHaTa KoMWTO:

,Ce NoaApXaHu co cnobofHATa NPoLieHKA Ha cuTe JOKa3M, BKITy4YUTeHO

1 OHWe M3BefjeHN 3aKJyHOLM LITO MOXe Aa NoTeKHyBaat of GakTuTe u o4
npeTCTaBKuTe MNOAHeCeHu of CTPaHMTe BO CopoT... [lokasoT Moxe fia ce n3sege

O/ UICTOBPEMEHOTO MOCTOEH:€e Ha J0BOJIHO CUITHU, jaCHW 1 YCOrnaceHun uiseneHn
3aKTy4OUM UM CIMYHM, HenobueHn npeTnocTasky 3a akTu. OcBeH Tod,
noTpebHMOT CTeneH Ha ybefyBatrbe 3a a ce fojae A0 KOHKPEeTeH 3aKNy4oK U, Bo Tad
Hacoka, pacnpeAen6ara Ha TOBAPOT HA JOKAXYBAkxe, Ce HepasfenHo NoBpP3aHu

CO creununYHOCTa Ha (akTMTe, NPUPOJATA HA U3HECEHWUTe HABOAW M NPABOTO
[cnopep EKYI] koewTo HaBogHo 6uno nospegeHo. >’

MpuMep: Bo npeaMeToT Timishev v. Russia, XanutenoT HaBen Ageka nopagu
HEeroBOTO YeYEHCKO eTHUYKO NOTEKJI0 TOj OMN cnpeyeH Aa NOMUHE KOHTPONeH
MYHKT BO fajieH pernoH.2>! ECYM oany4mn neka TakeuoT TpeTMaH 6un notepaeH
€O cnyx0eHn JOKYMEHTM KOMWTO YNaTyBaaT HA MOCTOjHATA MONMTMKA 3a
OrpaHuWyyBatbe Ha BUXEHETO Ha eTHUYKMUTe YeueHuu. OBpa3noxeHneTo Ha
ApXxaBaTa buno oueHeTo Kako HeybeanMBoO, CO ornea Ha HeAOCNeAHOCTUTE
BO Hej3MHWUTe TBpLEta AeKa XPTBATa 3aMMHana Aob6poBONHO, 0TKAKO He
pobuna npegHocT Bo peaot. CneacteeHo, ECHM npudatun geka xanutenot 6mn
AMCKPUMUHMPAH BP3 OCHOBA HA HEroBaTa eTHWYKa NpUnagHocCT.

Mpumep: Bo npeameToT Brunnhofer, xanutenkaTta gana HaBoAM 3a
OMCKPUMMUHALMjA BP3 OCHOBA Ha NOMOT CO OrNej Ha Toa Aeka Taa gobueana

250 ECYN, Nachova and Others v. Bulgaria [ronem cyacku coset] (6p. 43577/98 n 43579/98), 6 jynu 2005 rog.,
naparpad 147. UctoTo e notBpaeHo Bo npeametort: ECY, Timishev v. Russia (6p. 55762/00 n 55974/00),
13 pekemspu 2005 rog., naparpad 39, u ECHM, D.H. and Others v. the Czech Republic [ronem cyacku coer]
(6p. 57325/00), 13 HoemBpu 2007 roa., naparpac. 178.

251 ECYN, Timishev v. Russia (6p. 55762/00 1 55974/00), 13 nekemBpwu 2005 rog., naparpacgu 40-44.
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nomarna niarta ofj Hej3MHMOT MalLKK Konera Koj 6un Bo uctata kateropmja.?>? ECM
U3jaBun Aeka xanurtenkara tpeba fa fokaxe, npeo, feka fobuea nomana nnara
Of MAWKWOT Konera, 1 BTOpo, AeKa Taa M3BpwyBa paboTa co efHaKBa TEXMHA.
MopHecyBareTo Ha BakBUTE J0Ka3M Gu G0 [OBONHO 3a [a Ce NPEeTNnoCTaBy
AEeKa PasNNYHMOT TPETMAH MOXe Aa ce 06jacHM caMo Co ynaTyBarbe Ha Hej3MHMOT
non. Motoa, pabotofaBayot Tpeba fa ja nobue TakBaTa NpeTnocTaBka.

[lBe paboTu Tpeba nocTojaHo Aa ce UMaaT Ha yM. NpBO, HALMOHANHOTO 3aKOHOAABCTBO
nponuwyBa KakBW J0OKa3un ce AONYyLWTeHM Npel HaLuMOHaNHUTe CYyACKN OpraHu, u
TakBuTe oapenbu moxat ga buae nocTporn of npasunata WTo ru kopucrtat ECYN
unu ECMN. BTopo, NnpaBMioTO 3a NpeHeCyBatbe Ha TOBAPOT HA [LOKaXyBatbe 00UYHO
He ce NnpuMeHyBa BO NpeaMeT 0 KPUBMYHOTO NPaBO Kaje ApXaBaTa ro toBapu
CTOPUTENOT 33 KPUBMYHO AeN0 MOTMBMPAHO Of pacHM npeapacyam, N03HATU U Kako
+KPVUBMYHM fena op ompasa”. OBa AenymMHO ce LoMXu Ha akToT Aeka KpUBMYHaTa
OArOBOPHOCT Hanara NOBMCOKWN CTaHAAPAM 3@ YTBPAYBake Ha UCTaTta, U AenyMHO
3aT0a LUTO YCNOBOT CNopef Koj CTOPUTENOT Aa A0KaXe leka HemMa pacMCcTMYKu MOTUB
TeWkKo ce 3a[,0BONYBA, OUAEjKM MMAHETO UM HEMatheTO BaKBM MOTUBM € LLeNIOCHO
cybjekTnsHo.2>3

HaBofHMOT cTopUTen MoXe Aa ja nobue npeTnocTaBkaTta Ha ABa HauuHa. Toj Moxe
[a [oKaxe feKa XanutenoT GakTUYKM He e BO CIMYHA MW BO CMOPeAnuBa Co
KOMNapaTopoT, OHakKa Kako wTo bewe guckyTMpaHo Bo Mornasje 2.2.2., Unu Toj Moxe
[a JoKaxe feka pa3NMYHMOT TPeTMaH He Ce 3aCHOBA Ha OCHOBA 3a 3alITWTa, TYKY Ha
Lpyrv 06jeKTUBHM pa3nuku, oHaka Kako Wro Gewe guckyTupaHo Bo MNornasje 2.6.
[okonky ctoputenot He ja nobue npetnocTaBkaTa, Toraw Toj Tpeba Aa npeseHTupa
OKONIHOCTW KO A03BOJIyBAaT pPasfMyeH TpeTMaH M a nokaxe feka Mepkute bune
006jeKTUBHO OMpPaBAaHUN U CPAa3MEPHMU.

MpuMep: BO NpeTXoAHO pasrnefaHuot npeamet Brunnhofer,ECM noHyaun
HaCoKM 3a HAYMHOT Ha koj paboTofaBayoT Moxe Aa ja nobue npeTnoctaekata
3a AucKkpuMuHaumja. Npeo, Npeky NokaxyBake AeKa MalWkKuTe 1 XeHckute
paboTHMUM haKTMUKM He ce BO CriopeavBa cuTyauuja, buaejkm tne n3ppysaat
paboTta of pa3nuyHa TexuHa. Toa Moxe fa bupe BUCTUHA AOKONKY HUBHUTE

252 ECN, Susanna Brunnhofer v. Bank der 6sterreichischen Postsparkasse AG, npeamet C-381/99 [2001] ECR
1-4961, 26 jynn 2001 rop., naparpacdm 51-62.

253 3a npuopot Ha ECYM KoH NpeHecyBatbeto Ha TOBAPOT Ha A0KaXyBatbe BO KOHTEKCT HA PacuCTUYKOTO
Hacunctso, Buav ECHN, Nachova and Others v. Bulgaria [ronem cypcku coser] (6p. 43577/98 n 43579/98), 6
jynu 2005 roga., naparpacm 144-159. MpaBoTo 3a HeaMcKpUMMUHALM]a Ha EY He Hanara npedpnyBarbeTo Ha
TOBApOT Ha A0KaXyBakbe Aa ce MPUMEHYBa BO KOHTEKCT Ha KPUBWUYHOTO NpPaBo.
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paboTHu MecTa nogpa3bupaaT 4ONXKHOCTY Of 3HAYUTENIHO PasMyHa NpUpoaa.
BTopo, npeky nokaxysatse feka 0bjekTuBHUTE haKkTOpPU, KOM HE Ce MOBP3aHK
co nonort, ja objacHyBaaT pasnukaTa Bo nnatata. Toa Moxe fa 6uje BUCTUHa
LOKOJIKY MiaTaTa Ha MalwKuoT paboTHMK BKJTy4yBa AOMNOJHUTENEH HALOMECTOK 3a
TpaHCNOPT WTo My cieayBa bupejku Toj MMHYBa fonr nat fo pabota 1 npecTojyBa
BO XOTen 3a BpeMe Ha paboTHaTa Hefena.

MpumMep: BO npeTxoaHo pa3rnegaunoT npegMmet Feryn, ECIl yTBpann geka
ornacute U u3jaBuTe AafleHN Of CTPaHa Ha CTOPUTENOT A0BeNe 40 NPeTnocTaBka
3a AupekTHa guckpumuHaumja. Cenak, ECI usjaBun geka HaBOAHMOT cTOpUTEN
MoXe Aa ja nobue oBaa npeTnocTaBka [LOKOMKY AOKaXe [eka NpakTUKuUTe 3a
BpaboTyBare peanHo He Ty TpeTMpa NOMHaKY NyreTo KOU He ce NpunagHuLm
Ha benata paca, Ha npuMep, Npeky nokaxysare Aeka Toj pefoBHO BpaboTyBa
nepcoHan Koj He npunara Ha 6enata paca.

5.2.1. ®akTopwm WTO He Tpeba Aa ce AokaxyBaaT

OppeaeHun GakTUYKKM Npawwarba KOM 4eCTo TM NPUAPYXYBaaT NpuMepuTe 3a
AUCKPUMMHALM]A, KaKo WTO e NOCTOeHeTo Npefpacyam UM HaMmepaTa 3a
AVCKPUMMHALM]A, BCYWHOCT He Ce pefieBaHTHM 3a 4a Ce YTBPAU Aanu e 3a[J0BONEH
MPaBHUOT TECT 33 AMCKPUMUMHALMja. Bo npeaMeT 3a ANCKPUMMHALM]jA, OHA LWITO
Tpeba na ce AoKaXe e NOCTOEHETO Ha Pa3fMYeH TPeTMaH Koj ce 3aCHOBA Ha OCHOBA
3a 3alITUTA, WTO He e onpaBfaHo. Toa 3Ha4YM Aeka 3a Aa ce AoKaxaT xanbeHute
HaBoAuTe Hema noTpeba of yTBpAYyBatbe Ha HEKONKY NMPUAPYXHMU OKOMHOCTH Ha
OMCKpUMUHaLMjaTa.

Mpeo, Hema noTpeba fa ce AoKaxyBa feKa CTOpUTENoT OMN MOTUBUpPAH 0f
npeapacyau, v oTTyka J0KaXxyBareTo Ha AUCKPUMMHALMja BP3 OCHOBA Ha paca uiu
non He Hanara noTpeba of AOKaXyBake Ha ,pacMCTUYKUTE” AU ,CEKCMCTUYKUTE”
CTaBOBW Ha cTopuTenoTt. [eHepanHo, NpaBoOTO He MOXe Aa MM perynnpa CTaBoBuTe Ha
noeavHLMTe, 3aT0a WTO TUe Ce LeNoCHO MHAUBMAYaNHW. HanpoTue, Toa MoXe fa rv
perynvpa camo fiejcTBujaTa npeky kov ce MaHUecTMpaar TakBUTe CTaBOBM.

Mpumep: Bo npeameToT Feryn, CONCTBEHUKOT Ha hmpmaTta pekon feka T1oj ro
NPUMEHWN 0Ba NpaBuNo buaejkn HerosuTe KNMEHTH (a He TOj CamMKOT) cakane
na buaar ycnyxeHu camo o benrujum kom ce npunagHMum Ha 6enara paca. Mpu
[OHEeCyBarbeTO 0f1yKa [anv HaBUCTMHA Ce Cy4mna AMckpuMuHaumja, ECMN He ro
CMeTan oBa TBPAEH:E 3a peneBaHTHo. 06MYHO, HeMa noTpeba 3a AoKaxyBathe
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Ha AMCKPMMMHATOPCKU MOTUB, OCBEH [LOKOMKY BO NpeMeToT He CTaHyBa 360p 3a
LOKaXxyBakbe Ha HapayaHo ,KPUBMYHO AeNo Of OMpasa”, co Ornej Ha Toa feka
KPUBMYHOTO NPaBo NPOMNuLLIYBa NOBMCOKW CTaHAAPAM 3@ A0Ka3H.

Btopo, Hema noTpeba fa ce nokaxe feka 0CNOPEHOTO NPaBMII0 UAM NpaKTUKa Ce
HaMeHeTW Aa npou3Befat pa3nuyeH tpetMad. Co fpyru 360poBy, fypu 1 BO Ciyyaj
Kajle efieH jaBeH opraH WAy NpUBATHO NIMLLe MOXAT Aa yKaxaT Ha fobpoHamepHa
npakTuka, JOKoNKy edeKToT Ha TakBaTa NpakTuka nogpasbupa obecnpasyBarse Ha
Hekoja rpyna, Toa NpeTcTaByBa AUCKPUMUHALM]a.

Mpumep: Bo npepmetoT D.H. and Others v. the Czech Republic, wto 6ewe pasrnepaH
norope, BNactTute TBPAeNe AeKa CUCTEMOT HA ,CreunjanHn” yunnmwra e
BOCMOCTABEH CO LeN a UM NMOMOTHE Ha Aeuata PoMu 4a rv HagMUHAT ja3nyHuTe
TEWKOTUM M Aa TO HAAOMECTU HUBHOTO HEMOCETYBatbe Ha MPEeTWKOCKO
obpasosanue.?>* Cenak, ECYM yTBpAMN AeKa BO Cy4ajoT UPeNeBaHTHO e
Aanu ocnopeHaTa jaBHa nonutuka Guna HacodeHa KoH aeuarta Pomu. 3a fa ce
AOKaxe AMCcKpUMUHauuja, Tpeba aa ce nokaxe Aeka Tue Bune NoANoOXeHN Ha
HeCpa3MepHu 1 HeraTneHU eekTn Bo cnopeaba co MHO3MHCKOTO HaceneHue, a
He [1a Ce NoKaxe NocToethe Ha HaMepa 3a ANCKPUMUHaLKja.2>

TpeTo, BO eAeH npeaMeT 3a AMCKPUMMUHALLMjA BP3 OCHOBA Ha pacarta, ECM ytepau
Jeka Hema noTpeba fa ce [oKaXyBa MOCTOEHE HA XPTBa KOja MOXE NeCHO Aa
ce naeHTUdUKYBa 1 Aeka ce NpeTnocTaByBa Aeka TakBaTa NpakTMka eflHaKkBo ce
NPUMEHYBa ¥ 3a APYrMTe OCHOBM Ha ANCKPMMMUHALM|a BO CIMYHM oKonHOCTU. Mako
npaBoTo Ha EY He BknyyyBa ycnioB 3a NokaxyBatbe Apyra XpTBa Koja MoXe NecHo
Ja ce aeHTMhMKYBA, Toa He e CNy4aj Npy nogHecyBakbe xanbwm fo ECYN, ogHocHO
LOKONKY XanbeHnTe HaBOAM He T'M 3al0BONYBaaT KPUTEPUYMUTE 3@ AONYLITEHOCT
nponuwaHu Bo YneHoT 34 og EKYM, xan6aTa Hema aa ce npudatv 3a pasrneayBatse.

Mpumep: Bo NnpesMeToT Feryn, He MOXeNo Aa Ce Nokaxe eka Hekoj ce obupaen
Aa annuuupa 3a pabota u 6un ogbueH, U He MOXenNo fa ce Hajae nuue Koe
6u ce u3jacHUNo feka Toa 04NY4YUNO0 Aa He annuumpa 3a paboTHOTO MecTo
nopaau ornacot 3a pabota koj 6un o6jaseH. Co gpyru 360poBK, Bo cnyyajoT
HeMma ,04urnefHa” XpTea u npefMeToT Oun n3HeceH npeg 6enruckmoT opraH

254 ECYN, D.H. and Others v. the Czech Republic [ronem cyacku coset] (6p. 57325/00), 13 Hoemspu 2007 rog,,
naparapc 79.

255 Ibid, naparapgu 175 v 184.
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3a egHakoB TpeTMmaH. ECM ce npomsHen geka Hema noTpeba of nocovyBatbe Ha
LpYyro nuue koe 6uno auckpuMuHmuparo. OBa ce AoNXu Ha QakToT Aeka TeKCToT
Ha ornacor 3a paboTa jacHo ykaxyBan feka ,JMua Kou He ce NpUNagHuLM Ha
6enata paca” He ce oxpabpeHu aa annuumpaaTt 3a paboTHOTO MecTo, buaejku
Of4Hanpes ce 3Hae feka Hema Aa ycneart. Cnopeg 103, MOXHO € [1a Ce JOKaxe Jeka
3aKOHOAABCTBOTO MU jaBHUTE MONUTUKM OUNe AUCKPUMUHATOPCKM, NPK WITO
Hema noTpeba of NokaxyBatbe Ha peanHa XpTBa.

MprMmep: Bo Ciyvaum Ha ,TeCTMpakbe Ha cuTyaumjata” (WTo ce pasrneaysa nogony),
noeamHLMTE 4ECTO y4eCTByBaaT BO TECTOBUTE M OfHANpe[ 3HaaT Unu o4ekysaar
Aeka Tme Ke 6uaaTt HeMoOBONHO TpeTMpaHu. MaBHa Len Ha BakKBUTE TECTOBU
He ce oHeCyBa Ha NpPUCTaNnoT 40 yciyraTta WTo e NpefMeT Ha pa3rnejyBatbe,
TYKy cobupareto Aokasu. Toa 3HauuM feKa OBME NMOEAUHLM He ce ,XPTBK" BO
TpaauuMoHanHa cMucna. Tve noBeke ce 3aMHTEpPeCUPaHK 3a CNPOBeAYBaeTo
Ha 3aKOHOT, 0TKOJIKY 3a bapatbaTa 3a HaAOMeCTyBake Ha npeTpreHaTa WwreTa. Bo
efleH cnyyaj nokpeHart Bo LLIBefcka, kaje rpyna CTyaeHTM No NpaBo Hanpasuie
TecTupatbe Ha CUTyalunja BO HOKHM KNy6OBMU 1 pecTopaHu, BPXOBHMOT CYA
O4NYy4YUN feka nuuata BKIyYeHU BO TeCTUPaHEeTO Ccenak MoXaT Aa nokpeHar
CYACKa nocTanka 3a AMCKPUMUHATOPCKKU TpeTMaH. Bo ncto Bpeme, owTetata
wTo Ce focynysa bu Moxena aa buge nomana 3a aa ce ogpasuv hakToT geka Tue
He Gune NUWeHM Of HeWTO WTO HAaBUCTMHA o cakane (T.e., Bfie3 BO oapeAeHu
ycTaHoBsw).2>%]

5.3. Ynorarta Ha cTaTUCTU4YKuTe
W opyrute nogatoum

CTaTMCTUYKMTE NojaToLM MOXe [a MMaaT BaxHa ynora v fa My noMorHaT Ha
XanuTenoT fa nokpeHe NpPeTnocTaBka 3a AUCKpUMUHaLM]ja. Tue ce 0CoBeHO KOpUCHM
BO [0KaXYyBatbe Ha MHAMPEKTHA AUCKPUMMUHALM]a, BULejKM BO TakBM CUTyauum
OCNopeHuTe NMpaBuiia UMK NPakTUKUTE HABULYM Ce YMHAT feKka ce HeyTpanHu. Bo
TakKoB c/lyyaj, hokycoT Tpeba aa ce cTaBu Ha epeKTUTE Ha MPaBMUAATa UM NPAKTUKUTE
3a [1a ce nokaxe feka TMe Ce HeCpa3MepHo HeMoBOHM 33 OAPEAEHU FPynu NULa BO
cnopen6a co Apyru rpynu Kom ce BO ClMYHa cuTyaumja. Co3aBareTo CTaTUCTUYKK

256 BpxoseH cyp Ha LBencka, Escape Bar and Restaurant v. Ombudsman against Ethnic Discrimination T-2224-
07, 1 oktompy 2008 roa. PeauMeTo Ha aHIMUCKM ja3nk e AOCTanHo Ha MHo-noptanot Ha ADTT, npesmet
365-1 kaj European Network of Legal Experts on the Non-Discrimination Field, 8 (July 2009) ‘European
Anti-Discrimination Law Review’, ctp. 68.
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nojatouu ofM paka nop paka co npecdpnyBareTo Ha TOBApOT Ha AOKaXYyBatbe,
OJHOCHO, KOra noAaTouunTe nokaxysaarT LeKka, Ha MpUMep, XeHUTe UK fimuaTta co
noce6bHn noTpedbu ce ocobeHo obecnpaBeHu, apxasaTa Tpeba fa aane ybeanmeo
anTepHaTMBHO objacHyBatbe 3a CTaTUCTUUKMTe Bpojku. ECYI ro Harnacun oBa
npasuno so npeametot Hoogendijk v. the Netherlands:2>’

.Cy[OT CMeTa feka Kora XanuTenoT € BO MOXHOCT, Bp3 OCHOBA HA HEOCMOPHA
o1LmMjanHa cTaTMCTUKaA, AA NOKAXe Aeka noctojat prima facie uHamnkayum geka
e[iHO NPaBuIIo - KO e YOPMYNMPAHO HA HeYTPaneH HaYMH — BCYLUHOCT BAnjae
BP3 04UINEAHO MOrofem NPOLEHT XeHn OTKOMKY MAXu, TOraw BIactute Kom ce
noBukaxu Tpeba 4a NoKaxar aeka TaKkBara cuTyaumja e pe3yntar Ha 06jeKTMBHU
(bakTOpU LITO He ce MOBP3AHU CO AUCKPUMMHALMATA BP3 OCHOBA HA NoAoT.”

Kora pa3rneayBaaT CTaTUCTMUYKM A0OKA3W, CE YNHU leKa CYA0BUTE HEMAaT YTBPAEHO
YCNOB 3a FOPHM rpaHMLM KoumwwTo Tpeba aa ce AokaxaT npu yTBpPAYyBatbe feka
ce Cylyyuna MHAupeKTHa AnckpuMmnHaumja. ECMN cenak ja Harnacyea noTpebarta
CTaTUCTMUKMTE MoAaToum fa nogpasbupaar 3HaumTeneH 6poj. MucnereTo WTo ro
npe3eHTMpan reHepanHnoT aaBokart Jlexep Bo npeameToT Nolte naBa pe3vMe Ha
CyAckaTa npakTuka Ha ECI, kajie BO 0AHOC Ha NoNoBaTa AUCKPUMUHALM]a Ce BENU:

,30 10 Ce NpeTnocTasy [eka e AMCKPUMUHATOPCKA, MepKaTa Mopa Aid Bvjae Bp3
Ldanexy noronem 6poj xexn of maxu” [Rinner-Kiihn?*®] unu sp3 ,3HauntenHo
noman npoueHT Maxu of xeun” [Nimz?>°, Kowalska®°] unwm sp3 ,aanexy noronem
6poj xenn of Mmaxu” [De Weerd, née Roks, and Others?®],

[penmeTnTe Cyrepupaart Aeka yaenoT Ha XXeHW KoM Ce 3aCerHaTy o4 Mepkata
Tpeba fa buae ocobeHo 3arpuxysayqku. Bo npeametor Rinner Kithn, Cygot
13Ben 3aKNy4OK 3a NOCToere Ha AUCKPUMMUHATOPCKA CUTYaLMja BP3 OCHOBA HA
MOAATOK [eKa NpoLeHTOT Ha XeHn 6un 89%. Bo 0Boj cyyaj, camnoT yaen of
60%... BepojaTHo He by 6un foBoneH 3a 4a ce n3Befe 3aKNYYOK 3a NOCTOeHe Ha
ANCKpUMUHALmja. 262

257 Hoogendijk v. the Netherlands (dec.) (6p. 58641/00), 6 janyapu 2005 rog.

258 ECM, Rinner-Kihn v. FWW Spezial-Gebéudereinigung, npeamer C-171/88 [1989] ECRI-2743, 13 jynn 1989
rog.

259 ECM, Nimz v. Freie und Hansestadt Hamburg, npeamer C-184/89 [1991] ECR 1-297, 7 ceBpyapu 1991 rog.

260 ECMN, Kowalska v. Freie und Hansestadt Hamburg, npeamert C-33/89 [1990] ECR I-2591, 27 jynn 1990 rop.

261 ECM, De Weerd, née Roks, and Others v. Bestuur van de Bedrijfsvereniging voor de Gezondheid, Geestelijke en
Maatschappeliajke Belangen and Others, npeamet C-343/92 [1994] ECRI-571, 24 deBpyapy 1994 rop,.

262 Mucnetbe Ha reHepanHuoT agsokart Jlexep og 31 maj 1995 rog., naparpadu 57-58 kaj ECM, Nolte v.
Landesversicherungsanstalt Hannover, npegmet C-317/93 [1995] ECR I-4625, 14 nekemspu 1995 rog.
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Mpumep: Bo npeameToT Schénheit, paboTHMYka co ckpaTteHo paboTHO Bpeme
noaHena xanbeHu HaBoam aeka Guna AUCKPMMMUHMPaHa BP3 OCHOBA Ha nonor.2%3
Pa3nukata Bo neH3uuTe WwTo Tpebano aa ce Mcnnarart, a Kom He Gune 3acHOBaHM
Ha pas3nuku Bo paboTHMOT CTax, 3Havyena Aeka Bo CywTuHa paboTHuunTe Co
CKpaTeHo paboTHO Bpeme foOMBaaT Nomarnky of paboTHMLMTE CO NoAHO paboTHO
Bpeme. Mpe3eHTMpaHmM bune cTaTUCTMYKM A0Ka3M 3a Aia ce nokaxe feka 87,9%
op paboTHULMTE CO ckpaTeHo paboTHO BpeMe ce XeHu. buaejku TakBata Mepka,
“aKo HeyTpanHa, HeraTUBHO BNWjaena BP3 XEHWUTE U T0a Ha HeCPa3MepeH HauuH
BO cnopepba co Maxute, ECMN npudaTtun geka TakBUTe CTaTUCTUKM LO3BONYBaAaT
NpeTnocTaBka 3a MHAUPEKTHa AMCKPMMUHALM]A BP3 OCHOBA Ha nonoT. CinyHo,
BO npeaMeTtor Gerster,2%4 ykaxyBarbeto Ha akToT fieka 87% o paboTHMLMTe €O
CKpaTeHo paboTHo BpeMe 6une xeHu buno npudaTeHo Kako A0BONEH 40Ka3 33
obecnpaBeHocTa.

MpumMep: npeaMeToT Seymour-Smith ce ofHecyBa Ha 3aKOHOA4ABCTBOTO BO
Ob6eaunHeToTo KpancTeo Koe perynupa HenpaBefHO oTnywTake o pabota u
06e36enyBa nocebHa 3aWTMTa Ha NKL,A KOM NOBeKe Off ABE rOAUHU HENPEKUHATO
pabortar kaj uct pabotogasay.?5® Xanurtenkara Bo CBoMTe HaBOAW TBpAENa feka
TOa NpeTCcTaByBa UHAMPEKTHA ANCKPUMMHALM|A BP3 OCHOBA Ha NOJOT, 3aT0a WTO
BEpOjaTHOCTA [leKa XEeHMTe Ke ro 3af,0BoNaT Toj KpUTEPMyM e noMana of, oHaa
Ha MaxwuTe. OBOj NpeaMeT e MHTepeceH buaejku ECM cyrepupan aeka u NOHUCKO
HMBO Ha [MCNponopLMja cenak MoXe fia JOKaXe MHAMPEKTHA AMCKPUMUHALM]A
,AOKOJIKY TOA YKaXyBa Ha TPAaeH W penaTMBHO NOCTOjaH AUCMAPUTET Mery MaxuTe
W XeHWUTe BO NOAONT BpeMeHCKM nepuog”. Cenak, BP3 0CHOBA Ha KOHKPETHUTE
thakTn op npeameToT, ECM nocoumn feka ctaTucTvkaTa WTo 6una npeseHTMpaHa,
cnopep koja 77,4% op maxute n 68,9% o XeHWUTe o UCNONIHYBane OBOj
KpUTEPUYMOT, HE NPeTCTaByBa A0KA3 AeKa 3HAYMTENTHO NOMaN NPOLEHT HA XEHU
61 ro 3a10BO/IMIIE BOCNOCTAaBEHOTO NPABMIO.

Mpumep: npegmeTtoT D.H. and Others v. the Czech Republic ce ogHecyBa Ha
xanbu nogHeceHu of xanutenu PomMu BO Bpcka Co Toa AeKka HUBHUTE feua
6une ucknyvyeHn on pefoBHMOT o6pa3oBeH cucTeM M Gune 3anuwaHu Bo
LCNeuujanHu” yuunuiuTa HaMeHeTyr 3a NLa Co TELWKOTUM BO YUereTo, U Toa
BP3 OCHOBA Ha HWBHATa POMCKA eTHMYKa NpunagHocT.2%6 PacnopenysareTo

263 ECN, Hilde Schénheit v. Stadt Frankfurt am Main and Silvia Becker v. Land Hessen, cnoenu npegmetut C-4/02 1
C-5/02 [2003] ECR 1-12575, 23 oktomBpu 2003 rop,.

264 ECN, Gerster v. Freistaat Bayern, npegmet C-1/95 [1997] ECR I-5253, 2 oktomBpu 1997 rop.

265 EC, R. v. Secretary of State for Employment, ex parte Seymour-Smith and Perez, npegmet C-167/97 [1999] ECR
1-623, 9 cheBpyapm 1999.

266 ECHN, D.H. and Others v. the Czech Republic [ronem cyackm coset] (6p. 57325/00), 13 Hoemspu 2007.
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Ha aeuaTta PomMu BO ,crneumnjanHn” yymnumiuta ce 3aCHOBanNo Ha CNpoBefeHu
TECTOBW 3a MHTeNeKTyaNeH kanauutet. M nokpaj oBaa HaBuayM ,HeyTpanHa”
npakTuka, NpMpoAaTa Ha TeCTOBMTE BO CYLWITMHA NoApa3bupana noronemMu
TewkoTuu 3a geuata Pomu Bo 0f4HOC Ha MOCTUTHYBake 3aJ0BONUTENEH
pe3ynTaT u pacnopeayBatbe BO peAoBHMOT 06pa3oBeH cuctem. ECHIM oanyyun
JeKa BakBMTe HAaBOAM Ce JOKaXaHW CO ynaTyBarbeTo Ha CTaTUCTUYKM LOKa3Mn
KOMLWITO NOKaXxyBaaT 0cobeHO BUCOK NPOLLEHT Ha y4eHuuM PoMu pacnopegeHu
BO ,CneuunjanHn” yuunuwTa. NMogatoumTe WTO rM Npe3eHTUpane xanutenute
M WITO Ce OAHeCyBaaT Ha KOHKPETHUOT reorpadCcky pernoH Kkaje Tme xueeat
nokaxyBsasne aeka 50-56% of, yHeHULMTe BO CrieuujanHuTe yumnuwTa bune Pomu,
[0AeKa POMCKO HacefeHne NpeTcTaByBano camo 2% of, BKYNHUOT Opoj yueHuum
3anuilanmy Ha yyunuwrTe. NMopatouunTe Nnpe3eMeHn o MeryBnagmHu M3Bopu
cyrepupane geka mery 50 1 90% o PoMuTe noceTyBaat cneumjanHu yumnumTa
BO Lenata 3emja. ECHIM onnyynn geka, mako nogatouuTe He Ce NpPeLU3HU, TUe
nokaxyBaart aeka 6pojoT Ha 3acerHaTu geua Pomu 6un ,HecpasmepHo BUCOK" BO
OfIHOC Ha HUBHMOT yaen BO BKYNHOTO HaceneHue.?%’

MocToM MOXHOCT U Aa ce JoKaxe AeKa HeKoja 3alWTMTeHa rpyna e noANoXeHa Ha
Hecpa3MepHo BNjaHWe AypuW U Kora Ha pacnonarare Hema CTaTUCTUYKM NOAATOLM 3a
TakBaTa CMTyalmja, HO KOra pacrosioXMBUTE N3BOPU Ha MHOPMALMM Ce CUTYPHU 1
0[.aT BO NOAJPLUKA HA aHanm3arta.

Npumep: npegmetoT Opuz v. Turkey ce ofHecyBa Ha NoefMHEL, KOj UMan uctopuja
Ha CeEMejHO HaCMNCTBO, OAHOCHO KOj BO NOBEKe HaBpaTu ja ManTpeTupan ceojata
XEeHa ¥ Hej3MHaTa Majka, v Ha Kpaj ja ybun majkata.?%® ECHYM ognyuun geka
LpXaBaTa He 1 3alTUTMNA XanuTenkata U Hej3uHaTa Majka o, HEHOBEYKM U
Lerpagupayku TpeTMaH, Kako 1 eka He ro 3alTMTuna XuBoToT Ha Majkata. Ucto
Taka, CyAoT OANYyYUN AeKa ApXKaBaTa rv AUCKPUMUHMPANa Xanutenkure co ornep
Ha (akToT AeKka He UM NOHYAMNA COOLBETHA 3alUTUTA BP3 OCHOBA Ha Toa Aeka
Tue ce xenun. ECHI gowon fo BakoB 3aky4oK feNyMHO BP3 OCHOBA Ha foKa3uTte
[eKa XPTBUTE Ha CEMEjHO HACMNICTBO FMaBHO Ce XeHw, a bpojknTe nokaxysaar
AeKa CyA0BMTe OrpaHNYeHo rM KopucTaT CBOMTe 0BNacTyBaka Aa U3fasaar
Hapen6w 3a 3aWTUTa Ha XPTBUTE Ha CeMejHO HacuncTBo. OHa WTO e UHTEPECHO
BO 0BOj npeaMeT e dhakToT geka npeg ECYM He 6una npeseHTMpaHa cTaTUCTMKA
KOjalTo NoKaxyBa Aeka XPTBUTE HA CEMEjHO HAaCMCTBO Ce FNaBHO XeHW, a

267 ECYN, D.H. and Others v. the Czech Republic [ronem cyackm coset] (6p. 57325/00), 13 Hoemspu 2007 rog,.,

naparpacu 18, 196-201.

268 ECYN, Opuz v. Turkey (6p. 33401/02), 9 jynn 2009 rop.
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6uno 3abenexaHo u geka AMHecTM MHTepHelwHan Hema 06jaBeHO BEPOAOCTOjHU
nojatoum 3a BakBaTa cuTyaumja. HanpoTtus, ECYMN 6un noproTeeH Aa ja
npudaTti oueHkaTa Ha AMHeCT VIHTepHelHan, Koja e peHoMMpaHa HeBnaauHa
opraHu3auuija, v oueHkaTa Ha KOMMTETOT 3a eNMMMHaumMja Ha AMCKpUMMHaLmjaTa
npv OH aeka HaCMICTBOTO BP3 XEHUTe e 3arpuxyBayku npobnem Bo Typuwja.

Tpeba aa ce 3abenexu geka cekoraw Hema noTpeba of CTaTUCTUYKM NOJATOLM 3a Aa
Ce AoKaXe MHANPEKTHA AUCKPUMMHaLKMja. MoTpebaTa of cTaTUCTMKA 33 Aa Ce AoKaxaT
XanbeHuTe HaBoAwM 3aBucK of, hakTMTe BO NpeameToT. KOHKPEeTHO, HeKorall JOBOJHM
Ce 10Ka3u NoBP3aHU CO NPAKTUKUTE UM YBepyBatbaTa Ha ApYrv KoM npunaraat Ha
ucTaTa 3allTUTeHa KaTeropuja.

Mpumep: Bo npeamMeToT Orsus and Others v. Croatia, oapeaeHn yunnuiuta Boene
napanenku wro paboTtene no ckpaTeHa HacTaBHa nporpamMa Bo cnopepgba co
penoBHuTE napanenku. Bo xanbeHunte HaBoam 6uno HaBefLeHo feka BO oBUe
napanenku UMano HecpasMepHo BUCok Bpoj yueHuum Pomu, WwWto npetcrasyBano
WHAMPEKTHA AMCKPUMMHALM]ja BP3 OCHOBA Ha eTHMYKaTa NpunagHocT. Bnagata
TBPAena feka oBMe napanenky ce @opMMpaHun Bp3 0CHOBA Ha NO3HABaHeTO Ha
XPBaTCKMOT ja3nK U AeKa BeJHall WTOM efleH YHeHWUK ro COBNaAa jasukor, Toj
ce npecpnysa Bo pefoBHUTe napanenku. ECHIM yTBpAun feka, CNPOTUBHO Ha
cuTyaumjata o npeametot D.H”, ctaTuctukata cama no cebe He nogpasbupa
npeTnocTaBka 3a AMCKPUMMHaLMja. Bo egHo yuunuwTe, 44% of yyeHuuute
6une Pomu, a 73% oA HMB NoceTyBane YUCTO POMCKM napanenku. Bo apyro
yunnuwte, 10% opf yueHuuute 6une Pomu, a 36% of HUB yuene BO YUCTO POMCKM
napanenku. BaksuTe nogaToum nokaxane geka He nocTou reHepanHa noanTuka
3a aBTOMATCKO pacnopefyBatbe Ha fieuata Pomu Bo nocebHu napanenku. Cenak,
ECYM noHaTtaMmy HaBen eka NOCTOM MOXHOCT 3a NOKPeHyBakbe XanbeH HaBop 3a
MHLMPEKTHa AUCKpUMMUHaLMja 6e3 Toj Aa ce 3acHOBa Ha CTaTUCTUYKM NOAATOLM.
Bo oBoj ciyyaj, akToT feka MepkaTa 3a pacnopeflyBatbe Ha Aela Bo nocebHu
napanenku Bp3 0OCHOBA Ha HeJOBOJIHO NO3HaBake Ha XPBaTCKMOT ja3uk ce
npuMeHyBana camo 3a yyeHuuute Pomu. CneacTBeHo, TakBaTta cMTyalmja ocTaBa
NpoCTOp La Ce NPeTnoCcTaBn NOCTOeHE Ha PasinyeH TpeTMaH.25°

MpumMep: efieH NpeaMeT U3HECEH Npej HapoLHMOT NpaBobpaHuTen 3a eiHaKoB
TpeTMaH Bo CnoBeHMja ce ogHecyBa Ha paboTopaBsay koj 06e3benysan obpoum

269 ECYN, Orsus and Others v. Croatia [ronem cyacku coset] (6p. 15766/03), 16 mapt 2010 rog., naparpacgmu
152-153.
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3a BpaboTeHuMTe, Npy WTO TakBUTE 0OPOLM YecTonaTh BKy4yBane NPpoM3BOLM
0[}, CBMHCKO MECO MM XpaHa NoJroTBeHa Co CBUHCKa MacT. Kako antepHaTuBa
Ha noHyaeHmTe 0bpoun, eaeH BpaboTeH MycnMMaH nobapan MecedeH HafoMecT
3a caM fa KynyBa XxpaHa, WTo e A0AATOK Ha nnaTa KojwTo paboTopasayoT ro
ucnnakan 3a BpaboTeHu KoM MoxXene fa gokaxar notpeba 3a antepHaTVBHa
MCXpaHa ofl 34paBcTBeHN npuunHKn.?’% OBa npeTcTaByBano UHAMpPEKTHA
AMCKPUMMHALMja, 3aToa WTO NpakTUKaTa WTo HaBuaym buna HeyTpanHa Bo
CYWTMHA HEFaTUMBHO BNIMjaena Bp3 MyC/IMMAaHMTE Ha KOW HE UM e 03BOJIEHO
[a jaaaT CBMHCKO MeCo M npou3Boam. [lopaim 0KONHOCTUTE Of OBOj NPeAMET,
Hemano notpeba of npe3eHTUparbe CTaTUCTUYKM AOKA3M 3a Aa Ce nokaxe
[eKa NPaBUNOTO HEraTUBHO BNiMjae BP3 MycnnMaHuUTe, buaejku necHo Moxe fia
Ce NOTBPAM leKa MyCIMMaHUTe He cMeaT [la jafaT CBMHCKO MeCco U Toa npeky
ynaTyBabe Ha A0Ka3u 3@ HUBHUTE PEIUTUO3HU NPaKTUKM.

Mpumep: efieH NnpeaMeT U3HeceH npeg cynosute Bo O6eauHeToTo Kpancteo ce
oflHecyBa Ha paboTofaBay WTo 3abpaHuUn HoCere HaKUT (BKNYYMTENHO U 0
PenUI1o3HM NpuynHmK) Bp3 yHudopmara Ha spabotennte.?’! EgHa BpaboTeHa
XpUCTHjaHKa TBpAena feka Toa NnpeTcTaByBa AMCKPUMUHALMja BP3 OCHOBA
Ha Hej3uMHaTa penuruja buaejkn He n GUNo fo3BoneHo aa Hocu KpcT. Bo TekoT
Ha CyAckaTa nocranka v nocnefoBaTenHuTe Xanbu, HagnexHuTe CysoBu
6une nogroteenu Aa npudarat Aeka Takpata 3abpaHa MoXe Jja npeTcTaByBa
WHAMPEKTHa LMCKPUMMHALMja BP3 OCHOBA Ha penuruja LOKoNKy Moxe Aa ce
L0Kaxe eKa HOCeHETo KPCT e NPeAycnoB BO paMKUTE Ha XpUCTUjaHCKaTa
Bepa. 3a Taa uen, CyfoT 3a TPYAOBU CNOpoBM Nobapan JoKa3u o BEWTH NnLa
BO NOrNej Ha XpUCTUjaHCKUTE NPAaKTUKM, @ HE CTAaTUCTUYKM A0KA3M BO BPCKaA CO
Op0jOT Ha XPUCTMjaHM KOM HOCAT Pennrmo3Hu cumbonu Ha pabora.

270 HapopeH npaBobpaHuTen 3a eaHakos TpetMaH (Cnosenuja), opnyka 6p. UEM-0921-1/2008-3, 28
asryct 2008 rop,. Pe3vMeTo Ha aHIIMCKM ja3uk e AOCTanHo Ha WHgo-nopTanot Ha ADI, npeamer 364-1
Kkaj European Network of Legal Experts on the Non-Discrimination Field, 8 (July 2009) ‘European Anti-
Discrimination Law Review’, cTp. 64.

271 AnenauvoHeH cya Ha OK, Eweida v. British Airways Plc [2010] EWCA npeameT og rparaHcko npaso 6p. 80, 12
tespyapv 2010 rog.
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KnyyHu noeHtun

*  MoTKBOT 33/, HEMOBOJIHNOT TPETMAH € MPEeNeBaHTEH, OHA LUTO € BaXHO e edekToT LWTO
TOj ro Nnpou3senyBa.

. Bo pamkuTe Ha npaBoTo Ha EY Hema noTpeba 3a yTBpAyBatbe Ha o4nUrNeHa XPTBa.

*  WHuumjanHo, TOBapoT Ha AOKaXyBatbe ro HOCU XanuTenoT Koj Tpeba Aa npeseHTupa
A0Ka3u KOMLLITO CyrepupaaT NoCToete Ha AUCKPUMUHALM]a.

e (CTaTMCTMYKM [OKA3U MOXE Aa Ce KOpUCTAT BO NOAAPLIKA HA NPeTnocTaBKka 3a
OVCKPUMMHALM]a.

*  Motoa, TOBapoT 3a foKaxyBakbe ce npedpna Ha HABOAHWOT CTOpUTeN Koj Nak Tpeba
4a Npe3eHTMPa LOKa3M KOMWTO NoKaXyBaaT Aeka HenoBONHMOT TPeTMaH He ce
3aCHOBaN Ha HeKoja 0CHOBA 3a 3awWTHTa.

«  [peTnocraBkara 3a UCKPUMMHALM]A MOXe Aa Ce Nobue Npeky AOKaXyBatbe Aeka
XpTBaTa He e BO CNOPeANNBA CUTyaliMja CO HaBeeHMOT KOMNapaTop unu aeka
pasnukaTta BO TPDETMAHOT Ce 3aCHOBA Ha 06jeKTMBEH (hakTop LWTO He e NOBP3aH Co
OCHOBaTa 3a 3alWTnTa. JloKONKy CTOPUTENOT He Aia ja Nobue BakBaTa NPeTNnocTaBka, Toj
cenak Moxe fa ce 0buae Aa ro onpasAa PasnUYHUOT TPETMAH.
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Cnncok Ha NPaBHU OOKYMEHTU

"

Cnuncok Ha .
MPaBHU OOKYMEHTH .

MeryHapoiH MHCTPYMEHTH

KoHBeHUMja 3a 3alITUTa HAa YOBEKOBUTE MPaBa M OCHOBHUTE cnoboau (4 HoemBpHy
1950)

MeryHapo/[ieH nakT 3a rparaHCcku v NonMTUYKKM npaBa (16 aekemspy 1966)
MeryHapo/[ieH NakT 3@ eKOHOMCKW, COLMjaiHX U KynTypHM npaBa (16 nekemepu 1966)
KoHBeHuMja npoTue TopTypaTta Ha OH (9 nekemspu 1975)

KoHBeHUM]ja 3@ enMMUHaLMja Ha cuTe hOpPMM Ha pacHa AMCKpUMUHaumja Ha OH
(4 janyapwm 1969)

KoHBeHUMja 3a enMMUHaLMja Ha cuTe hopMM Ha AUMCKPUMMHaUM]ja Bp3 XeHuTe Ha OH
(18 pekemspwu 1979)

KoHBeHUMja 3a npaBaTa Ha nnuaTta co uiBanuautet Ha OH (13 pekemspu 2006)
KoHBeHuuja 3a npaBaTa Ha feTeTo Ha OH (20 HoemBpyu 1989)

YHUBep3anHa aeknapaumja 3a Yosekosute npasa (10 aekemspu 1948)

WHcTtpymeHnTn Ha EY
MoBenba 3a ocHOBHWTe NpaBa Ha EY (7 pekemspu 2000)

Mpenopaka 92/131/EE3 Ha KomucujaTa 3a 3awiTmTaTa Ha JOCTOMHCTBOTO Ha XeHUTe 1
Ha MaxwuTe Ha paboTHoTo MecTo (27 HoemBpm 1991)
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Deknapauuja Ha CoBeTOT 3a crpoBeAyBarse Ha lNpenopakara Ha Komucujata 3a 3awtuta
Ha JOCTOMHCTBOTO Ha XEHUTE U Ha MaxuTe Ha paboTHOTO MeCTo, BKIYYUTENHO U KOJEKC
Ha [obpun npakTukM 3a 6opba NPoTUB CekCcyanHOTO Bo3HEMUpYBatbe (19 aekemspu
1991)

Iunpektusa 79/7/EE3 Ha CoBeTOT 3a NOCTENEHO CNPOBejyBake Ha HA4enoTo 3a
e[IHaKOB TPETMaH Ha MaXWTe 1 Ha XeHUTe BO Npallatba Of COLMjAaNHOTO OCUTYPYBatbe
(19 pekemspu 1978)

OunpekTtnea 2000/78/E3 Ha CoBeTOT 3a BOCNOCTaByBake reHepanHa pamka 3a
e/[iHaKoB TPeTMaH npv BpaboTyBarLETO M NpUCTan A0 U3BPLIYBatbe Hekoja npodecuja
(27 HoemBpK 2000)

IupekTtnea 2006/54/E3 na EBponcknot napnameHT 1 Ha CoBeToT 3a CpoBeflyBatbe
Ha Ha4yenoTo 3a eAHAaKBM MOXHOCTN Y €4HAKOB TPETMaH Ha MaxuTe U Ha XeHuTe
BO NpalaraTa o4 BpaboTyBaeTo 1 M3BpLYBakbe Hekoja npodecuja (nocnepHa
KoHconuampaHa sep3uja) (5 jynu 2006)

DvpexTtusa 76/207/EE3 Ha CoBeToT 3a CnpoBeflyBatbe Ha HAYeN0To 33 eJHAKOB
TPETMaH Ha MaXuTe 1 Ha XeHWUTe BO OHOC Ha NPUCTanoT Ao BpaboTyBatbe, CTPyYHa
o0yka v HanpeayBate Ha pabOTHOTO MeCTo, 1 3a eiHaKBU YCJI0BM Ha paboTHOTO
mecTo (9 dheBpyapu 1976)

Dvpektnea 2004/113/E3 Ha CoBeTOT 3a CNpOBeAyBake HAa HAYENOTO HA eJHAKOB
TPETMaH Ha MaXuTe U Ha XeHUTe BO OAHOC Ha NpucTanoT Jo u obesbesyBarbeTo Ha
cToku u ycnyru (13 pekemepu 2004)

DupekTtnea 2000/43/E3 Ha CoBeTOT 3a cNpoBefyBatbe Ha HAYenoTo Ha ejHaKoB
TpeTMaH Ha nuuata 6e3 ornep Ha pacHOTO U eTHUYKOTO noTekno (29 jynn 2000)

[Jorosoport og JIncaboH co koj ce MeHyBa v flononHyea [loroBopoT 3a EBponckara yHuja u
Jorosoport 3a hopMuparse Ha EBponckarta 3aegHuua (13 pekemspu 2007)









OHnajH pecypcu

Pecypcun

OHnajH pecypcn

Be6-appeca?”?

MHTepHeT cTpaHunuata Ha CoBeTOT Ha
EBpona, Obpa3oBaHue 3a YoBEKOBUTE
npasa 3a npakTmdapu

www.coehelp.org/

EBponcka mpexa Ha opraHu 3a
e[lHaKoB TpeTMaH, ,[IntHaMunyHo
TONKYBaks€e: eBPONCKOTO NpaBo 3a
HeMCKpUMMHALMja BO NpakTukara”,
Tom | po IV

www.equineteurope.org/
equinetpublications.html

EBponcka Mpexa Ha npakThyapu Bo
noneTo Ha HefMCcKpMMUHaumja ,Hos
n3BewwTaj”

www.non-discrimination.net/news

lpruy, Matara, JloHrap v BundaH,
,[1paBoOTO Ha CONCTBEHOCT cropef
EKYN”, MpupayHuk 3a YoBekoBuTe
npasa 6p. 10, 2007 roanHa

www.coehelp.org/mod/resource/
view.php?inpopup=true&id=2123

MpoTokon 12 koH KoHBeHUujaTa 3a
3alTUTa Ha YOBEKOBMUTE MpaBsa u
ocHoBHuTe cnoboam (3EL 6p. 177)

http://conventions.coe.int/Treaty/en/
Reports/Html/177.htm

Kunkenu, ,[IpaBoTo Ha Nno4YntyBame
Ha NPUBATHMOT U CEMEJHUOT XUBOT"

MprpayHKK 3a YoBeKoBMTe NpaBa 6p. 1,

2001 rogmHa

www.coehelp.org/mod/resource/
view.php?inpopup=true&id=1636

272 CuTe NIMHKOBWM Ce MOCIeAeH nat npuctanexy Ha 10 mapt 2011 rog.
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Pecypcu

Be6-agpeca

EBponcka mpexa Ha opraHu 3a
efiHaKoB TpeTMmaH, ,bopba npotus
AVCKPUMUHALMjaTa BO NpUCTanoT Ao
CTOKM n ycnyrun”

www.equineteurope.org/68.html

Hauenarta op JorjakapTta 3a npuMeHa Ha
MeryHapoAHOTO NPaBo 3a YOBeKOBUTE
npasa BO BPCKa CO CekcyanHata
OpueHTaluja ¥ pOAOBUOT UGEHTUTET

www.yogyakartaprinciples.org/
principles_en.htm

WHdo-nopTtan Ha ADIN

http://infoportal.fra.europa.eu

M3BewTaj Ha ADM ,EdekToT Ha
OvpekTuBara 3a pacHa eHaKkBOCT.
CTaBOBM Ha CMHLMKATUTE U
opraHu3sauuuTe Ha paboToaasayn BO
EBponckara yHuja"

http://fra.europa.eu/fraWebsite/
research/publications/publications_
per_year/pub_racial_equal_directive_
en.htm

Cryamja Ha cnyyaj 6p. 15 (nuwysarse of
cnoboga, npuTBOp, ManTpeTupatbe Ha
Powm)

www.coehelp.org/course/
view.php?id=18&topic=1

Mypgaok, ,Cnoboaa Ha MUCNIA, COBECT U
penwurunja”, [IpupayHuK 3a 4YoBeKOBMTE
npasa 6p. 2, 2007 roguHa

www.coehelp.org/mod/resource/view.
php?inpopup=true&id=2122

MpvpayHnLM 3a HOBEKOBMTE NPaBa Ha
CoseToT Ha EBpona

www.coehelp.org/course/
view.php?id=54

bopba npoTuB AUCKpUMMUHaAUKjaTa:
BOAMY 3@ 00Oyka

http://ec.europa.eu/social/main.jsp?ca
tld=427&langld=en&moreDocuments
=yes




benewka 3a uutnpame

beneluka 3a unutnpare

lopeHaBefeHaTa Cyfcka NpakTuka 3a untatenot 0besbenysa ceondartHu MHhopMaLUm
KOWLITO ynaTyBaaT Kafe MOXE Aia Ce HajAe LenmnoT TEKCT Ha NPecyaTa BO KOHKPETHAOT
npepMeT. Toa Moxe fa GUAe KOPUCHO KOra YATAaTeNoT caka NMOAETANHO Aa v
pa3rnefa pe3oHVparbeTo U aHanu3sata NPUMEHETH O CTPaHa Ha HaLNeXHUOT CYA BO
[OHECYBaHETO Ha OAJyKa BO KOHKPETHWOT NpeaMer.

lonem fen of NnpeAMeTUTe Ha KoM ce ynaTyBa Bo 0Baa nybnumkaumja ce npegMeTy Bo KoM
pewasane ECM nnum ECYM, v oTTykKa Tve ce Bo hoKyCOT Ha NocnefoBaTenHaTa AUcKycuja.
CIMYHM TEXHWUKM MOXAT [1a Ce KOPUCTAT U Npy pa3rnefyBatbe Ha Oa3nTe Ha nogaToum of
HauMOHanHaTa cyficka npakTuka.

MpucTan go cyackata npakTuka Ha ECHI e moxeH npeky noptanot HUDOC Ha cnefiHaBa
Beb-agpeca: www.echr.coe.int/ECHR/EN/Header?Case-Law-Hudoc/Hudoc+database/.
MopTanot HUDOC uma npebapyBay Koj necHo ce KOPUCTM M 0BO3MOXYBa NpuUcTan 1o
cakaHaTa cyAcka npaktuka. HajeaHocTaBeH HauuH 3a npebapyBakbe Ha cakaHMoT
npeamMeT noapa3bmpa BHecyBakbe Ha BpojoT Ha XanbaTta nogHeceHa fo ECYI Bo noneTo
3a npebapysatbe “application number”.

MpucTan fo cyackaTta npaktuka Ha ECM e moxeH npeky npebapysayvot CURIA Ha
cnepHasa Beb-appeca: http://curia.euriopa.eu/jurisp/cgi-bin/form.pl?lang=en.
Mpebapysauot CURIA e neceH 3a kopuctere v npebapysarbe Ha CakaHWMOT NpegMeT.
HajenHocTaBeH HauuH 3a npebapyBatbe Ha CakaHUOT NpeaMeT nofpa3bupa BHECYBaHe
Ha BpojoT Ha NpegMeTOT BO NoneTo ,,case number”.

Kako antepHaTuea, obata npeanoxenu npedapysaun (unu koj 6uno npyr npebapysay)
Ha KOPMCHULMTE UM OBO3MOXYBa NpegmeTuTe fa rv npebapyeaat cnopeg 4aTymor.
JloumparseTo Ha cakaHaTa Cyficka npakTvka npeky npebapyBatbe Ha faTyMOT Ha
npecyfaTa e ONlecHeTo €O Toa WTo 0Boj MpMpayHMK ro HaBefyBa AAaTyMOT Ha CUTe
npesMeTy BKIY4EH BO Hero.

163






[MTPUPAHHUK
HOBA CYACKA MNMPAKTUKA



© European Union Agency for Fundamental Rights, 2012
Council of Europe / European Court of Human Rights 2012

Kopuua: © iStockphoto

OBOj ,OAATOK ro HagononHyBsa ,MpUPaYHUKOT 38 €BPONCKOTO NPABO 3a
HeAUCKPUMMHALM]a" U He COAPXU OLAENHM nAeHTUdMKaTOpK.



[MPUPAYHUK 3A
EBPOIMCKOTO MPABO 3A
HEOUCKPUMUHALMIA:
HOBA CYLCKA MPAKTUKA
jynn 2010 - pekempn 2011






CoapxuHa

BOBEL ...ttt e r e a e e e e nnenen 170
2.2.2. KOMMAPATOP -euvueereeueseereenesesseseesesseessssesessssesasessssesesessesenssessesansssssensssesasesnes 170
2.2.3. OCHOBA 38 3ALUTUTA e s 173
2.5. CNeumnjanHy NI MOCEOHU MEPKM ...cuveveerrrereeerssessssssssssssssssssssssssssssssnaes 174
2.6.2. HenpumeHAMBOCT Ha ONWTUTE OKONHOCTH
KOW [,03BONYBAAT HEMOBOMEH TPETMAH w.ouvueeereeeeieeresreesseseeeeesseseeseesesrennens 175
2.6.4.3. ACKNYy4OLM BP3 OCHOBA HA BO3PACTA. cueveuererereenesesseneesessesesessesesenes 176

3.4.2.4. EBponckaTta KOHBEHLM]ja U KOHTEKCTOT

Ha COLMjanHa 3aLTUTA U OOPA30BAHME ..cecereeeecereeeereiseneseeeeeineens 180
3.4.3.1. EBponckaTta KOHBEHLMja U KOHTEKCTOT

Ha npucTan Ao CTOKU U ycnyru,

BKIYYUTEITHO U 1O BOMYBAHDE ...eovereeneeeerenesesseesesesseseseesesesssssneses 182

3.5.1. ,JluuHa" chepa: npuBaTeH U CEMEEH XUBOT,
MOCBOjYBAHE AELA, AOM M DPAK ..vurereevereeeeriesreeisessssesssssssesssssssssssssssessssssnsns 183
L 1 o | OSSOSOt 184
4.3. CEKCYANHA OPUEHTALMIA ervverenerereenereseesesesereeseesessesenesessesenesessesesessssesensnes 188
T = T Yo - an SO ST OTSTOTRRNE 190
4.7. [ pXaBjaHCTBO MJIN HALMOHAMHO MOTEKIIO ..vevererereerenererteneneresessesesessesenenes 191
4.8. PENUMM]A UIIN YBEPYBAHDE w..vveneevenireieeeseserieseesessesenesestesenessssssssesssseseneses 193
4.10. CounjanHo NOTEKNO, Parakbe N COMCTBEHOCT ...evevenererrerererereeseseseseeseenes 196
.12, LPYT CTATYC cueeuiriieeie et seeae et se e st b et be st bbb s b e b nene 197
5.2. CnofieneH TOBApP HA BOKAKYBAHE ...ceeuerueueriererrereeesreseeseseeesseseeneseenesneneas 198
5.3.¥Ynora Ha CTaTUCTUUKNTE U APYTUTE NOLAATOLM . .cveuervireenireenenreseeneseenesneneas 199
NHOEKC HA TIPELMETW ..ot 201
Cynckata npakTvka Ha CypoT Ha npaefata Ha EBponckata yHUja .....c..ceeee... 201
Cyncka npakTvka Ha EBpONCKMOT Cyf 3@ YOBEKOBUTE MPABA....cveveeereeerienne 202

169



Mp1payHKK 3a eBPONCKOTO NPaBo 3a HeAUCKPUMUHALM]a

170

=
OBoj NpB f0LATOK 3@ CyAcKaTa NpakTuka KoH ,lpMpayHMKOT 3@ eBpONCKOTO NpaBo
3a HeICKpPUMUHALMja” faBa Npernef Ha HajBaXHUTe NpeAMeTM NOBP3aHM CO
HeAUCKPUMMHaLMjaTa BO KoM peluaBane EBponckunoT cy 3a yoBekosuTe npasa (ECHIM)
n Cynot Ha npaspara Ha EBponckarta yHuja (CMEY)?, wto 6une pasrnegysaHu no
3aBpLUyBarbETO Ha NpBaTa Bep3uja Ha MpupadHukoT Bo jynm 2010 roguHa. Toj ja cneam
CTPYKTypaTa 1 coofBeTHWUTE Nnornasja og MpupayHukorT.

2.2.2. Kowmnaparop
(ctp. 25 op NMpmpayHukoT)

ECHN, Graziani-Weiss v. Austria

(6p. 31950/06), 18 okromBpm 2011 ropa,.

EAeH okpyXeH CyA BOAEN CNUMCOK Ha MOXHM NPaBHM 3aCTanHULM CO UMUHATA Ha
CWTe aKTUBHM NPaBHULM U HOTapW 0 OKpPYroT. XXanuTenor, 4ue uMme 6uno ctaBeHo
Ha CMMCOKOT, GMN HAa3HAYeH 3a NpaBeH 3aCTanHMK HAa MEHTanHo GONHO Nuue 3a
Mpawatba Bo BPCKa CO YyNpaByBatETO CO HEj3MHMTE NPUXOAM M 3acTanyBareTo npeq
CYAOBUTE M AipyruTe opraHu. Toj ce NnoxXanun geka cnMcokoT COAPXM CaMo NPaBHULM
W HOTapw, a r'M UCKNy4yBa ApYruTe Nnua KoM MMaaT M3BECHO 3Haeke o, 06NacTa Ha
npaBoTo, WTO NpeTcTaByBa aMckpumuHaumja. ECYIM ce nponsHen feka rnagHata
JEejHOCT Ha aKTMBHMTE NPABHULM CE COCTOM BO 3acCTanyBatbe KNMEHTU Npej CyAoBUTE
W BpYyruTe opraHu, 3a Wwto Tve gobune nocebHa obyka v NoNOXMNE COOABETEH UCTIUT.
[pyrv nuua Kou u3yyyeane npaeo, HO He Ce aKTUBHM NPaBHWULK, HEMaaT J03BoNa Aa
3acTanyBaaT nua npej CyaoBuMTE, BO ClyYaj KOra 3acTanyBatbeTo e 3a40MXUTeNHO.
McTo Taka, MOXHO e TMe N1La BOONWTOo Aa He paboTtaTt Bo obnacT noBp3aHa co
npaBoTo. Mako NoCTOM HEeCMOpPHA Pa3NnKa BO TPETMAHOT Ha aKTUBHUTE NPaBHULM
W HOTapw, of eAHa CTpaHa, u ApyruTe NMua co npaBHa obyka, of Apyra CTpaHa, 3a
LennTe Ha HUBHOTO Ha3HayyBakbe 3@ 3aCTanHKK BO Cly4auTe Kaje WTo MMa noTpeba
0J, NpaBHO 3acTanyBakbe, OBUE ABE rPYNU He Ce BO PeNeBaHTHO CAIMYHA CUTYyaLuja.

1 Axkponumor CIEY ro 3ameHyBa akpoHumor ECI wro ce kopuctewe 8o ,[Iprpa4yHMKOT 3@ €BPONCKO NPaBo 3a
HefMCKpUMMHaLMja”
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ECHI, Valkov and Others v. Bulgaria

(6p. 2033/04 v apyru), 25 okrompu 2011 roa.

Xanutenute 6une neH3MoHepu 4nmn neH3um Bune orpaHnUYeHn BO OAHOC Ha
HajBMCOKaTa MOXHA MCMNaTa, BO COMNacHOCT CO HAaLMOHANTHOTO 3aKOHOAABCTBO. Tue ce
noxanune feka ce AUCKPUMUHMPAHU BO criopefba o NeH3noHepuTe Ko U3BpLLIyBane
oApeAeHa BMCOKa NonuTuyka QyHKUMja - npeTcefaten u notnpetcegaren Ha
LpxaBaTa, npeTcefaTten Ha HaUMOHANHMOT NapnamMeHT, NpeMuep U Cyaumn BO
YCTAaBHMOT CY[ - 44N NEH3MM Ce U33eMeHW 0f 3aKOHCKM NponuLaHaTta ropHa rpaHuua
3a neH3uu. Cenak, ECYM He 6un noaroTeeH Aa M3BeAyBa 3akiyyoLu BP3 0OCHOBA Ha
NpMpoaaTa Ha HECOMHEHO TeWKWUTe U BaXHW 3afa4u WTO rv U3BpLUIYBane Xxanurenute
W 3aia4nTe Ha HOCMTeNWUTe Ha BUCOKM (yHKLMK 33 KOMLWITO cTaHyBa 36op. Bakeute
NPoONuMCcK ce Npallakbe Ha jaBHaTa NOMAUTKKA, WTO BO NPUHLMN € pe3epBupaHa 3a
HaLMOHaNHMTe BNAaCTM KOWM MMaaT AUPEKTEH AeMOKPAaTCKU NernTuMuTeT n ce Bo
nopgobpa nonox6a of MeryHapoaeH Cyd Aa rv npoueHaT fiokanHuTe noTpebu u
ycnosu. OTTyka, ECHI 3aknyyunn geka Bo CJly4ajoT He MOCTOU AUCKPUMUHALMja NPOTUB
XanuTenute BO BPCKa CO HUBHWUTE NPaBa Ha COMCTBEHOCT.

ECHN, Laduna v. Slovakia

(op. 31827/02), 13 pekemBpu 2011 rog.

Xanutenot HaBen Aeka NPUTBOPEHUTE N1LA KOU YekaaT MHanHa npecyna He
YXMBaaT UCTU NpaBa Ha NoceTa CO OCYAEeHWUTe 3aTBOPEHULM, BUAEjKM HUM UM ce
L03BONyBa NOCETa BO BpeMeTpaeke 0f, HajMHOTY TpUeCeT MUHYTU MECEYHO BO
cnopenba co noceTa BO BpeMeTpaekse O [1Ba 4aca LWTOo Ce J03BONYBA 3@ OCYAeHUTe
3aTBopeHuuM. OCBeH Toa, BO roNeM Aen of peneBaHTHUOT NEPUOA, 3a4ecTeHoCTa
Ha NOCeTUTe U BUAOT Ha KOHTAKT LITO UM Ce A03BOJYBA Ha OCYAEHUTE 3aTBOPEHULM
3aBuUCK of HMBOTO Ha 6e3beHOCT BO 3aTBOPOT Kaje ja U3ApXKYyBaaT CBOjaTa KasHa.
Opf npyra cTpaHa, cuTe NPUTBOPEHU NWLa NojnexaT Ha UCT pexuM, 6e3 ornep Ha
MPUYMHATE 3@ HUBHUOT NPUTBOP U pasrneauTe 3a 6e3bepHocT. bugejkun xanbeHute
HaBOAW Ce peneBaHTHU 3a cuTe 3aTBopeHunun, ECHM 3aknyy4mn geka Bo Kanauurtet
Ha NPUTBOPEHO NULLe XanuTenoT 6un Bo peneBaHTHO C/IMYHA CUTyalumja o rpyna
OCYAEHM 3aTBOPEHMLM KOU Ce fafleHn Kako komnapaTop. Cenak, He nocToeno
06jekTUBHO ¥ pa3yMHO onpaBAyBakbe 3a pasnvkata Bo TPETMAHOT Ha BETe rpynu.
MoTtpebaTa fa ce rapaHtupa pea, 6e36eAHOCT HAa ApyruTe M 3alUTUTA HA CONCTBEHOCTA
He ro onpaBAyBa OrpaHUYyBakb€TO Ha NpaBaTa Ha NPUTBOPEHOTO NMLE KOE Yeka
tMHanHa npecyna Bo noroneMa Mepa of npaBaTta Ha OCyLleHWUTe 3aTBOPEHMULMU.
BakBaTa npakTuka 6una KpuTMKyBaHa M of cTpaHa Ha EBponckmoT komuteToT
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MPOTUB TOPTYpPa M HEYOBEYKM UNK aerpaaupadku tpetman (KNT). MoHaTamy, nako
M3BECHMW OrpaHUYyBakba Ha MPaBOTO HA MOCETa Ha 3aTBOPEHMKOT BO HEKOM Clly4Yaun
MoxaT Aa bmaaT onpaBaanm of 6e36eAHOCHU MPUYUHM UAIM CO LeN Aa ce 3alTutaTt
NerMTMMHUTE MHTEpeCKn Ha uctTparara, TMe Leau MoXaT ia ce MOCTUrHaT co Apyru
CpeAcTBa, WTO He BAKjAaT BP3 CUTe NPUTBOPEHU NULa. MeryHapoaHWUTE MHCTPYMEHTH,
Kako WTo ce MeryHapoAHMOT NaKT 3a rparaHcky U NOAUTMYKK npaBa u EBponckute
3aTBOPCKM npaBuna o 1987 roamHa, ja HarnacyBaaTt notpebaTa 3a nounTyBake Ha
CTaTyCcoT Ha NPUTBOPEHO NINLE KOe Yeka uHanHa npecyna BO KanauuTeT Ha nivue
3a KOe Ce yliTe NoCToM Npe3ymnumja Ha HeBUHOCT. EBponckuTe 3aTBOpCKM NpaBuna
oa 2006 rognHa nponuwyBaart AeKka, LJOKONKY He MOCTOM KOHKpeTHa NpUYmMHa 3a
CMPOTMBHOTO, MPUTBOPEHUTE INLLA HA KOM CE ywTe He UM Buno cyneHo Tpeba Aa
“MMaaT NoCeTu U KOMyHMKaLMja Co CeMejCTBOTO M CO APYrY IMLA, Ha UCT Ha4YMH Kako
WTO TOa Ce A03BONYBaA 3a oCcyAeHUTe 3atBopeHnun. Cnegcreero, ECHIM ytpann
[eKa OrpaHUyYyBaeTO Ha NOCeTUTE KoewTo BUNo HaMeTHaTo Ha XanuTenoT e
Hecpa3mepHo.

CNEY, Jiirgen Rémer v. Freie und Hansestadt Hamburg

npeamet C-147/08, 10 maj 2011 roa. (ronem cyacku coBeT)

I. Pemep paboTen 3a xambyplwkaTta agMuHucTpaumja og 1950 rogmHa na ceé o
1990 rofvHa Kora npectaHan aa pabotu nopaau nonpeyeroct. O 1969 rofuHa
TOj BO KOHTUHYWUTET XMBEEeN Co CBOjOoT napTHep, r. Y. Bo oktomepu 2001 roguHa, Tue
cTanwne BO perncTpupaHa rparaHcka 3aegHuua v r. Pemep 3a 1oa ro nHdopmMmupan
CBOjOT NopaHelweH paboTopasay, a nojouUHa nobapan AOAATOKOT Ha NeH3uja aa
MY Ce NpecMeTyBa BP3 OCHOBA Ha NONOBOJIHA KaTeropuja 3a fJaHO4YHM oabuTOLM.
XambypwkaTta agMmMHUCTpauuja ro onbuna Herosoto 6apatbe, NOBUKYBAjKM Ce Ha
thakToT fleka r. Pemep He 6un ,Bo 6pak”, TyKy BO perucTpupaHa rparaHcka 3aegHuua,
1 Jeka caMo neH3noHepuTe Kou ce ,Bo bpak, [v] He ce pazgeneHn” u neHsnoHepuTe
KOWM MMaaT NpaBo Ha AeTCKMU JOAATOK MK Ha HeKoja eKBMBANEHTHa colMjanHa
6eHeduLmMja MAAT NPaBo Ha peBUAMpaHa NeH3unja cnoper HaBegeHaTa ocHosa. CyaoT
wTo ro npocneaun npegmetot go CMEY npawan fanv ogaa cutyaumja e M33eMeHa o,
ondaroT Ha NpaBoTo Ha EY.

CNEY pocypun peka AupexkTtusata 2000/78/E3 Ha CoBeTOT 3a eAHAKOB
TpeTMaH npu BpaboTyBameTo, r'v MOKPMUBA U AOLATOLUTE HA NEH3Mja KOMWTO
npeTcTaByBaaT UCNiaTa BO paMKWUTe Ha 3HAYeHEeTO Ha YneHoT 157 of [loroBopor 3a
(hyHKUMOHMpateTo Ha EY. [IpekTuBaTta 3abpaHyBa HaLMOHANHOTO 3aKOHOAABCTBO Aa
nponuwysa oapenou cnopes Kou NeH3MOHEp KOj CTanun BO PerncTpypaHa rparaHcka
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3aefHuUa 6u [o6UN [OAATOK HA NMeH3Mja MOHM30K 0f, OHOj WTO Ce UCnnaTyBa Ha
neH3noHep koj e ,Bo Bpak [Mnum] He e pa3aeneH” AOKONKY ce 3a10BOJIEHN [1Ba YCI0Ba.
MpBMOT YCNOB Ce 0AHeCyBa Ha Toa [leka BO 3acerHaTtaTta pXaBa-yneHka bpakoT e
pe3epBMpaH CaMo 3a UL Of Pa3fvyeH NoJ v NOCTOU NapanenHo Co perucTpupana
rparaHcka 3aefiHMLa Koja e pe3epBMpaHa 3a nuua og UcT non. BropuoTt ycnioBs ce
OJHeCyBa Ha NOCTOEHETO ANPEKTHA ANCKPUMUHALM]ja BP3 OCHOBA Ha ceKcyanHaTa
opuveHTauuja, buaejku cnopep HaUMOHANHOTO 3aKOHOAABCTBO, KOra CTaHyBa 300p 3a
neH3ujaTta Toj NapTHep e BO NpaBHa U hakTuyka cMTyaunja cnopensivBa Co OHaa Ha
nuue Koe e Bo bpak.

2.2.3. OcHoBa 3a 3awWTnTa
(ctp. 28 op MpmpayHukoT)

CNEY, Pensionsversicherungsanstalt v. Christine Kleist

npeamet C-356/09, 18 HoemBpu 2010 ropa,.

OBoj npeaMeT koj 6un npocnenex ao CMEY o aBCTPUCKUOT CYA ce OfHECYBA Ha
TOonKyBakeTo Ha uneHot 3(1)l op InpekTusata 76/207/EE3 Ha CoBeTOT (OHaKa kako
WTO e U3MeHeTa u fononHeTa co AiupektuaTta 2002/73/E3) 3a cnpoBepyBatbe
Ha MPUHLMNOT Ha e4HAaKOB TPETMaH Ha MaXMUTe U Ha XEeHWUTe BO Mornej Ha
BpaboTyBaweTo, CTpy4yHaTa obyka M HanpeayBakeTo Ha paboTHOTO MecTo. YneHoT
3(1)I 3abpaHyBa kakBa 6uno popma Ha AUPEKTHA MU MHAMPEKTHA ANCKPUMUMHALM]a
BP3 OCHOBA Ha NONOT BO jaBHMOT 1 BO NPMBATHUOT CEKTOP BO BPCKa CO BPpaboTyBameTo
W ycnoBuTe Ha paboTHOTO MeCTO, BKNYUYMUTENTHO M BO BpPCKa CO nyiaTaTa M OTNyLITakeTo
oA pabora. Cynot koj ro npocnefnun npeamMetoT Ao CMNEY npawan ganu unenot 3(1)I rum
M33emMa HaLMOoHaNHMTe NpPaBMa Ko [03BoJyBaaT paboToaBay 0/ jaBHUOT CEKTOP Aa
oTnywTn BpaboTeHu kom 61 Moxene fa ocTBapaT NpaBo Ha NeH3ujaTa, BO OKONHOCTY
Kora nocTou pasnnyHa BO3pacT 3a MaXxMUTe U 338 XEHUTE BO OAHOC HA YXMUBaHETo
Ha TakBa MeH3uja. ABCTPMCKOTO 3aKOHOLABCTBO NPONMILYBA AeKa BO3pacTa 3a
neH3noHUpakse 3a XeHn e 60 roanHK, a 3a MaxuTe Taa e 65 roanHu.

CNEY pan ynatyBake Ha npeametot Marshall (C-152/84) 3a pa nokaxe geka
OTNyLWTabeTo Ha BpaboTeHa XeHa CamMo 3aToa LTO Taa ja MMHANa BO3pacTa Ha Koja
ce KBanMMuKyBa 3a NeH3uja, BO C/Iy4aj Kajie Taa BO3PacT e Pas3NIMyHa 3@ MaxuTe,
npeTcTaByBa AUCKPMMMUHALMjA BP3 OCHOBA Ha nof. Bo AafeHnoT npeameT, Bo3pacTa
Ha Koja 3aBplUyBa 3alWITUTATA 04 OTNyWTare of paboTa e Hepa3aenHo NOBP3aHa
CO NonoT Ha BpaboTeHoTo nuue. CynoT yTBPAMA AeKa Toa NPeTCTaByBa pasnuka Bo
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TPeTMaHOT Koja Ce 3aCHOBa Ha NonoT. InpekTHa ANCKPMMUHALMja Ce Cly4yBa Kora
e[HO NnLe ce TpeTUpa Ha HeMmoBOJIEH HaYMH BP3 OCHOBA Ha NONOT 3@ pa3Nuka of
LPYro nvLe Koe ce TPeTupa, Ce TpeTmpano unm bu ce TpeTUpano Bo CIMYHA CUTyauuja.
3a fa yTBpAM Lanuv XeHUTe Ha Bo3pacT of 60 go 65 rogmHuM ce Bo cnopeanunea
cMTyaumja co maxuTe Ha Taa Bo3pacT, CyaoT ja pasrnefan Lenta Ha HauMoHanHuTe
npaBufia KoM ja nponuwyBaaTt pa3siMkata Bo TpeTMaHOT. Bo oBoj cnyyaj,
HallMOHaNHMTe NpaBuna MMane 3a Len Aa rv ypeaTt okKoNHOCTUTE BO KoM BpaboTeHu
nnua Moxart fa ce otnywTaT of pabota. CynoT ce cornacvn Aeka MaxuTe v XeHWUTe of
OBaa BO3pacHa rpyna ce BO CNopeaNiMBa cutyaumja, buaejku okonHoCTUTe BO OAHOC
Ha yCIoBUTE 3a NPeKMHYBake Ha paboTHMOT ofHOC Bune naeHTnYHKU. OTTyKa, CMEY
04 Ny4YUN AeKa HaLuMOHANHUTe NpaBuna npeTcTaByBaaTt AMPeKTHA AUCKPUMUHALM]A
BP3 OCHOBA Ha non.

2.5. CneumjanHu unm nocebHM Mepkm
(ctp. 39 of NMpmpayHukoT)

CMEY, Pedro Manuel Roca Alvarez v. Sesa Start Espafia ETT SA

npegmet C-104/09, 30 centemBpu 2010 rog,.

LWnaHcknTe cynoBM Npawane Aanu M3BeCHW NpaBa Ha nNnaTteHa naysa cnopeg
LINaHCKOTO 3aKOHOAABCTBO Ce A03BOJIEHM M CNOpef NpaBumniaTa 3a pofoBa eAHaKBOCT
Ha EY. KoHKpeTHO, WNaHCcKOTO 3aKOHOAABCTBO MM 1aBa NPaBO Ha MajKUTe U Ha
TaTKOBLMTE Aia 3eMaT [0 eJleH Yac nay3a BO TEKOT Ha paboOTHMOT AieH 3a fja ro HaxpaHat
CBOETO [JieTe KOe Ce oM, [OKONKY ABajuaTa poauTtenu ce Bpabotenun. Cynot npawan
Janu Toa WTo BpaboTeHUTe TaTKOBLM FO HEMaAaT UCTOTO NPaBo KOra MajkaTa e
camoBpaboTeHa e cnpoTMBHO Ha ofpeabuTe of, ipektueata 76/207/EE3 Ha CoBeToT
3a CNpoBefyBakbe Ha NPUHLMMNOT HA eiHaKOB TPETMAaH Ha MaXMUTe U Ha XEHUTe BO
nornen Ha BpaboTyBarbeTo, CTpy4HaTa obyka M HanpeayBatbeTo Ha paboTHOTO MecTo,
¥ eiHaKBMTe YCNOBK Ha paboTHOTO MecTo.

CNEY pocynun feka nnateHaTta naysa Biujae Bp3 ycJioBUTe Ha paboTHOTO MecTo, a
OupekTtuBata 76/207/EE3 Ha CoBeTOT 3abpaHyBa AMCKPUMUHALM]ja BP3 OCHOBA Ha
nonoT BO ofHOC Ha paboTHuTe ycnoeu. CyAoT KOMEHTUpan Aeka NpaBoTo Ha TaTKOTO
Ha nay3a ce noTnMpa Ha paboTHMOT cTaTyc Ha MajkaTa. MoHaTamy, CyaoT yTBpANUN Aeka
MepKaTa He ja eNMMUHUPa, HATY Nak ja HamayBa NOCTOjHaTa HeeAHAaKBOCT, 3aT0a LWTO
MOXe [ia foBefie [0 CUTyalmja kora camoBpaboTeHaTa Majka 6v MMana gononHuTeneH
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TOoBap OMAEjKM TaTKOTO He MOXe [la 3eMe Nay3a 3a Aa ce rpuxu 3a geteto. Bps
OCHOBa Ha Toa, CynoT 3akny4un aeka AMpekTmBaTa 3abpaHyBa TakBo HaLMOHANHO
3aKOHO/aBCTBO.

2.6.2. HenpumeHNMBOCT HA ONWITUTE OKOJIHOCTU KOU
[,03BOJ1yBaaT HeMoBoOJieH TpeTMaH

(ctp. 49 op NpmpayHukoT)

CNEY, Marc Michel Josemans v. Burgermeester van Maastricht

npeamet C-137/09, 16 npekempm 2010 rog.

Bo npegmetoT npocnegeH go CIMEY oa xonaHAcCKM cyq ce npawyBa ganu
HaUMOHaNHUTe NPONMUCKU KOU Ce 0fHecyBaaT Ha NPUCTAnoT Ha Hepe3naeHTU BO
nokanuTe 3a kaHabwmc LenocHo unu aenymMHo Brerysaat Bo ondaroT Ha [loroBopuTe.
KoHkpeTHo ynaTyBatbe 61no gafeHo Ha cnoboHOTO BUXEHE HA CTOKU U YCIYTH,
Kako 1 Ha 3abpaHaTa 3a AuckpMMUHaumja. Bo nornea Ha cnoboaHOTO ABUXEHE Ha
CTOKW M YCNyru, CYAOT WTO ro ynaTun NpefMeToT Npalian fanv 3abpaHaTta 3a npucran
Ha Hepe3MAEeHTM 10 NoKanuTe 3a KaHabuc npeTcTaByBa COOABETHO U CPa3MepPHO
CPeAcTBO 3a HamManyBakhbe Ha HAPKO-TYPM3MOT U HapyWyBakeTOo Ha jaBHMOT pej,
W MUp WITO € NOBP3aHO COo BakBMOT Typu3am. O gpyra cTpaHa, CyaoT npawan ganu
BO BAaKBW CJly4au ce npuMmeHyBa 3abpaHaTta 3a ANCKPUMMHALMjA HA TparaHuTe Bp3
OCHOBA Ha HMBHOTO pXaBjaHCTBO. [lOKONKY TOa e cnyyaj, CyAoT npalan fanv 1TakBoto
WHIOMPEKTHO pa3nukyBakbe Mery pe3uiieHT! U Hepe3naeHTH e onpaBaaHo U fanu
noBp3aHaTa 3abpaHa e co0fBETHA 1 CPa3MepHa Ha FrOpeHaBeaeHUTE MPUYNHN.

CNEY yTBpAaun pgeka 3bpaHaTta Ha HapkoTMuM Bo EY 3Ha4uM feka cONCTBEHUKOT Ha
nokan 3a kaHabwnc He MOXe Aia ce NOTNpe Ha NpUHUMNUTe 3a cobofa Ha ABUXKEHE
UNnu 3a HeJUCKPUMUHaLMja Kora cTaHyBa 36op 3a nnacupare kaHabuc Ha
nasapor. Cenak, cnobopara fia HyaM yciyru ce NpUMeHyBa BO Norfe[ Ha XpaHaTta v
6e3ankoxonHWTe NMjanaLuu WTO ce HyAaT BO BaKBUTE NIOKanu, Na BO 0BOj KOHTEKCT
CONCTBEHWKOT Ha Nokan 3a kaHabumc Moxe fa ce NOBMKa Ha 4neHoT 56 of [loroBopoT
3a QyHKUMOHMpateTo Ha EY (npeTxofHo uneH 49 oa [loroBopoT 3a OCHOBakbe Ha
EBponckaTa 3aeaHuua). CnoboHOTO iBUXEHE Ha CTOKM HE e pefieBaHTHO Bupejku
BO C/ly4ajoT XpaHaTa W nNujanauuTe He ce MpeHecyBaat npeky rpanuua. Cynot ro
3emMan npeaBug YneHot 56 og [loroBopoT 3a yHKLMOHMpPakeTo Ha EY u 3aknyumn
LeKa HaLMOHaNHMTe NPONMCK WTO J03BOYBAaT NpucTan 4o nokanute 3a kaHabuc
CaMoO Ha pe3nAeHTV nNpeTcTaByBaaT UHAMPEKTHA ANCKPMMMUHALLM]a, 3aTOA WTO
Hepe3upeHTUTe ce BepojaTHo cTpaHum. Cenak, CynoT pewunn aeka BO fajeHuTe

175



Mp1payHKK 3a eBPONCKOTO NPaBo 3a HeAUCKPUMUHALM]a

176

OKOMHOCTM TakBUTE MPONUCKU Cce onpasaaHu. bopbata npoTuB HapKko-Typu3MOT
¥ NPUAPYXHOTO HapylyBake Ha jaBHWMOT pel U Mup e gen of 6opbarta npoTus
KOpUCTeH e HapPKOTWLM Koja, Kako TakBa, NpeTcTaByBa nerntuMHa uen. CygoT yTepaun
[leka MepKuTe ce COOAABETHW U Cpa3MepHU. Tue He rv cnpedyBaaT Hepe3ngeHTuTe fa
BNie3at BO roneMmoT Opoj nokanu kou He npofasaat kaHabuc. OCBeH Toa, fpyrute
MEepKW 3a cnpeyyBakbe HapKo-TypMU3MOT Ce nokaxane kako HeedektusHu. CMEY ro
npv3Han akToT Aeka HenpakTUYHO e Aa Ce BOAW CUCTeM Kafe Hepe3nieHTUTe Moxat
[la Bfie3at BO JIoKan 3a kaHabwuc, Ho He cMeaT Aa KynaT KaHabwc.

2.6.4.3. Wcknyyoum Bp3 ocHOBa Ha BO3pacTa

(ctp. 58 of NMpmpayHukoT)

CNEY, Gisela Rosenbladt v. Oellerking Gebadudereinigungsges. mBH

npeamet C-45-09, 12 okromBpu 2010 rog. (ronem cyackm coBeT)

Bo oBoj npenMet npocneneH fo CrEY of repmaHckuTe cynoBm ce 6apa nojacHyBatbe
3a rpaHuunTe Ha 3aKOHOAABCTBOTO Ha EY BO 0flHOC Ha AMCKpUMMHALM]aTa BP3
OCHOBa Ha BO3pPacTa 1 3alONIXMTENIHOTO 3aMUHYBatbe BO neH3uja. I-ra Posenbnar
6una BpaboTeHa of cTpaHa Ha obBMHeTaTa huMpMa 3a UncTerbe M paboTena kako
XUTMeHM4Yapka Bo kacapHu. Bo Maj 2008 roanHa paboTopaBayort Ha r-ra Posenbnar
¥ NpaTun NUCMO BO KO€ ro packuHyBa paboOTHMOT OJHOC Ha KpajoT Ha MeceLoT,
HaBefyBajKu Aeka Toa ce 3aCHOBa Ha hakToT Aeka 1o Toj nepuof Taa bu HanonHuna
65 roAWHM WTO e 3aKOHCKa BO3pacT 3a 3aMWUHYBake BO NeH3uja. I-ra Pozenbnat
onbuna pa ro npucat NpekMHOT Ha paboTHMOT OJHOC 1 ja ocnopuna oanykara.
Bo 2004 ropguHa, COjy3HMOT MUHUCTEP 3a TPYA NPOrnacun onwta NnpMMeHa Ha
KONeKTMBHWMOT [OrOBOP 3a [lejHOCTa YMNCTEeHE, BO KOj Ce ypeayBa packMHyBake Ha
JoroeopuTe 3a paboTeH 04HOC Ha oML MjanHaTa BO3pacT 3a 3aMUHYBakbe BO NeH3Kja.
lepmMaHckuTe CyA0BU Npallane fanu 3aKOHOT WTO A03BONYBa KONEKTUBHUTE [OTOBOPM
Ja NponuWyBaaT TakBa BO3pacT 3@ 3aMUHYBake BO NeH3Mja 0CTaHyBa BaXeyku
BO Nnornef Ha cnposefyBareTo Ha fiupekTtueata 2007/78/E3 Ha CoseToT. IMeHo,
AMpekTMBaTa 3abpaHyBa pa3nuyHu hopMu Ha AUCKpUMMHaLMja Ha paboTHOTO MecTo,
BKJY4MTENHO U BP3 OCHOBA Ha BO3pacTa, loAeKa 4YNeHoT 6 o4 ucrata rv ypepysa
ncknyyouure.

CMNEY HaBen geka cnopepf 4neHoT 6 o4 AMPeKTMBAaTa, MOXHO € KONeKTUBHMOT
[OTOBOp @ HaBejyBa BO3pacT 3@ 3aMUHYBake BO NeH3Mja Cnopej HaLMOHaNHOTO
3aKOHOJABCTBO, HO NOJ YCNOB TakBaTa oapeaba, Bo Bpcka Co TpyaoBaTa NoAMTUKA, Aa
¥Ma NIerMTUMHA LieN WTo Moxe 06jeKTUBHO M pa3yMHO Aa ce onpasaa. [lonoaHUTENHO
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Ha Toa, NPUCTaNoT KOH NOCTUTHYBake Ha NerMTUMHaTa uen Tpeba aa buae cooaseteH
1 HeonxofeH. Kora HaLuMoHanHOTO 3aKOHOAABCTBO Ce CNpoBeAyBa Npeky KONeKTUBEH
JOroBop, camuoT goroBop Tpeba Aa UMa NerMTUMHaTa LieN Koja ce NoCTUTHYBA Ha
COOfBETEH U HEONMXOAeH HavyuH. MNoHaTamy, CINEY yTBpAun Aeka fpxaBata-yneHka
MOXe fia JOHeCe KOJNIEKTUBEH AOrOBOP CO OMWTA NPUMEHA, KakKo WTO e OHOj 3a
[lejHOCTa YnCcTere Bo [epMaHuja, HO He BO Cly4aj Kora KONIeKTUBHMOT LOFOBOP U
NUILYBA 3aCerHatuTe NoeguHUM 0f 3alUTUTa Of AUCKPUMUHALM]A BP3 OCHOBA Ha
BO3pacTa.

CNEY, Vasil Ivanov Georgiev v. Tehnicheski universitet - Sofia,
filial Plovdiv

cnoenu npegmetn C-250/09 n C-268/09, 18 Hoemepu 2010 ropa.

OBoj npeameT npocneneH po CMNEY on byrapckute cyaoBu ce ofHecyBa Ha
npalwareTo BO BPCKa CO 3a,0/1XMTENIHOTO 3aMUHYBake BO NeH3uja. byrapckoTto
3aKOHOAABCTBO 03BONyBa paboToAaBavyoT Aa ro packuHe fOroBopoT 3a paborteH
OAHOC Ha YHUBEP3UTETCKM npodecop Kora Toj Ke HaBpwu 65 roagnHM 1 no Taa
BO3pacT Aa My Aajie HajMHOTY TpPU eJHOTOAMWIWHMW JOTOBOPY HA ONpPefeNeHo
Bpeme. Cynot 6un npawaH ganu BakBoTO 3aKOHOAABCTBO e 3abpaHeTo cnopep
Iunpektnsata 2000/78/E3 na CosetoT. Cnopep AnpexkTnsara, ce cMeTa fieka ce
cnyyuna gupekTHa JUCKPUMUHAaLMja Kora noefiMHel, JobMBa HENOBONEH TPETMaH
BO cnopenba co Apyr noefuHel, Ha NpuMep, BpP3 0CHOBA Ha Bo3pacTta. Cenak,
pasnukuTe BO TPETMaHOT BP3 OCHOBA Ha BO3pacTa He MOXaT Aa ce kaTeropusmpaat
Kako LMCKPVMMUHALMja KOra MOXe [1a ce NoKaxe Jeka Tue ce 06jeKTMBHO U pa3yMHo
onpaBAaHu co ofpefeHa nerutTumHa uen. Takea Len Moxe fa 6uae neruTMmMHa jaBHa
nonuTuka 3a BpaboTysatbe, nasap Ha paboTHU MecTa UM MHMLMjaTUBA 3@ CTPYYHA
obyka. byrapckaTa Bnaga, co nogapiwka o sBnagute Ha Cnosayka v lepmaHuja u
of Komucwujata, TBpAena aeka oCnopeHOTO HAaLMOHaNHO 3aKOHOAaBCTBO MM [aBa
MOXHOCT Ha NOMMajuTe reHepaLum Aa CcTUrHaT go npocdecopcku paboTHu MecTa, co
LUTO Ce MPMAOHECYBA KOH OAPXYBakbe Ha KBANMTETOT BO HAacTaBaTa M MCTpaxyBaykaTa
paborTa.

CMNEY ytBpavn aeka inpektusata 2000/78/E3 na CoseToT f03BONYBA ;OHECYBAthE
HaLMOHaNHM 3aKOHW BO KOW Ce ypefyBa AeKka yHUBep3nMTeTckmTe npodecopm
MoxaT aa npogonxar aa pabotat v no HaBplweHu 65 roaMHM eANHCTBEHO Npeky
e[AHOroAM1LWHM JOTOBOPU Ha ONpefeNeHo BpeMe 1 a Ce NeH31OoHMPaaT Ha BO3pacT 04,
68 ronmnu. Cenak, CyaoT Harnacvn geka TakBMoT 3aKOH MOpa Aa UMa NernTMMHa Len
BO BPCKa CO Nna3apot Ha paboTHa cuna unu nonuTukata 3a BpaboTtyBatrbe 1 leka Taa
Llen Mopa fia ce NOCTUIHYBa NPeKy COOABETHN U HEONXOAHW CPeAcTBa. JlernTumMHuTe
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Lenu MoxaT fia Bkny4yaT o6e3befyBarbe KBaNnMTeTHA HacTaBa, Kako U ONTUMaNHoO
pacnopepyBatbe Ha NpodecopckmTe MecTa 3a pa3nuyHu reHepauuu. CMEY, ncro taka,
HaBen Aeka Co orfief Ha Toa WTo NpeaMeToT 3a Koj cTaHyBa 360p e cnop Mery jaBHa
MHCTUTYLM]a U MOoefMHEL, HaLUWOHANHMOT cyg Tpeba fa ro NpUMEeHM HaLMOHaNHOTO
3aKOHOJ,aBCTBO KOELUTO He e YCOrNaceHo co oapenouTe of AnpekTuBara.

CINEY, Gerhard Fuchs and Peter Kohler v. Land Hessen

cnoenu npeameTn C-159/10 n C-160/10, 21 jynmn 2011rop.

Cnopep, repMaHcKOTO HaLLMOHANHO NPABO, NOCTOjaHUTe APXaBHU cyxbeHuLm Mopa
[a Ce NeH3MOoHMPaaT Ha OApeAeHa BO3pacT WTO ja yTBPAYBa nokpauHata. Bo oBoj
Cnyyaj, e4Ha of NoKpavHUTe YTBPAMNA AeKa 3a0NKMTeNHa BO3pacT 3a 3aMUHYBabe
BO NeH3uja e 65 rofiMHM, CO yCIOB AeKa [OKOJNKY TOA e BO MHTEepecC Ha pXaBHaTa
cnyx6a, ApXaBHUOT cnyx6eHMK MoXe Aa NpoAoXM Aa paboTu HajMHoOry A0 Bo3pacT
oA 68 roguHu. fepMaHcKkUTe CyA0BM Npallane fLanu 0Ba NPaBuMIIo € U33EMEHO CO
uneHot 6(1) op ivpektveata 200/78/E3 Ha CoBeToT.

CMEY cmeTan geka uenTa Ha BnajaTta Aa BocnoctaBu ,0anaHcMpaHa Bo3pacHa
CTPYKTypa“ 3a ia ce NoTTMKHe BpaboTyBatbe M yHanpeayBake Ha Miaam nyre u Aa
ro nopobpu ynpasyBareTo CO KaAapoT € NeruMTUMHA Len Ha jaBHaTa NonauTuKa.
Monatamy, CynoT HaBen feka MepkaTa Koja Hafnara 3aMMHyBake BO NeH3uja Ha
BO3pacT 04 65 roAuHuM ,He e Hepa3yMHa" co ornef Ha LenTa koja Tpeba fa ce nocTurHe
W leKa [MpeKTUBaTa He UCKyYyBa MEPKMU LITO 103BOJTyBaaT 0Baa Len Aa Ce NocTurHe
npeky COOABETHM M HEONXOAHM CpeAcTBa. Bo Bpcka co npawareTo 3a nHdopmauumte
WTO ApXaBaTa-yneHka Tpeba Aa rv npe3eHT1pa 3a Aa NoKaxe AeKa 0BUE KPUTEPUYMM
ce 3apgoBoneHun, CynoT u3jaBun geka, BO KpajHa NIMHM]ja, HALLMOHANHWOT CYA e TOj KOj
Tpeba fa oueHu fanu MepkaTa e COOABETHA M HEONXOAHA, BP3 OCHOBA Ha A0Ka3uTe
JajeHv Bo NOAAPLUKA HA TakBaTa MepKa M BO paMKMTE Ha CBOMTE CYACKM NPOLESYpU.

CMEY, Reinhard Prigge and Others v. Deutsche Lufthansa AG

npegmet C-447/09, 13 centempu 2011 rog.
(ronem cyacku coBer)

PajHxapa Npure, Muxaen ®pom n Gonkep Jlambax fonru roguHu bune spaboTeHn Bo
Deutsche Lufthansa kako nunoTw, a NoToa kako kanetanu. Kora Hasplwwune 60 roguHu,
HUBHUTE AOroBOpM 3a paboTeH ogHOC BUNe aBTOMATCKM packMHATH, BO COFNacHOCT
CO KONEKTUBHUOT foroBop. CMeTajku feka ce XPTBY Ha AUCKPUMMHALLM]ja BP3 OCHOBA
Ha BO3pacTa, WTo e 3abpaHeTo co [IMpeKTUBaTa 3a eHAaKBOCT Npu BpaboTyBareTo
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(AnpekTtvBa 2000/78/E3 Ha CoBeToT), TMe mokpeHane Tyxba npea repmMaHckuTe
CynoBM CO Len aa aobujat noTBpaa Aeka HMBHMTe paboTHu ofHocK Bo Deutsche
Lufthansa He ce packuHaTh Ha Bo3pacT of 60 roAnHM 1 Co Len fa u3aejcTeyBaaTt
Hapenba 3a NPoAONXYyBate Ha AOroBopuTe. lepMaHCKUOT COjy3eH Cyf 3a TPYAOBM
cnoposu (Bundesarbeitsgericht) ro npawan CIMEY ganu efeH KonekTMBEH A0rOBOP LUTO
MponuwyBa Bo3pacHa rpaHunua of 60 roanHu 3a NMIoTH 3a LenuTe Ha 6e3begHOCT BO
LIMBMIIHOTO BO34YXOMNOBCTBO € BO COMIacHOCT CO NpaBoTo Ha EY.

CMEY npBo ykaxan Ha Toa Aeka KoNekTUBHUTE LOrOBOPYU CKITY4YeHU CO coLMjanHuTe
napTHepu Mopa, KakoB LWITO € C/y4ajoT U CO HaLMOHANHUTE 3aKOHW Ha ApXaBuTe-
UNIeHKM, 1a rO NOYUTYBaaT NPUHLMNOT 3@ HEAMCKPUMUHALMja BP3 OCHOBA Ha BO3pacTa,
KOj € MPU3HaT Kako onwT NPUHLMN HA NPaBoTO Ha EY v koj e ocobeHo HarnaceH Bo
AVpekTMBaTa of obnacTta Ha BpaboTyBareTo M NpMCTanoT [0 M3BPLUYBathe HEKOja
npodecuja. OrpaHN4yBatb€TO HA MOXHOCTa NMOTUTE i@ paboTaT v NO HaBpLLyBatbe
Ha 60 rogMHu npou3neryea of notpebaTta fa ce rapaHTupa besbefHocTa Ha
naTHULMTe, N1uaTta Bo obnacTuTe Haj KoM NOMUHYBA aBMOHOT, Kako 1 6e3bepHocTa
W 34paBjeTo Ha camuTe NuNoTu. Toa MoXe Ja ja onpaBja pa3nunkata BO TPeTMaHOT
n oapenbaTa 3a orpaHWyyBakbe Ha BO3pacTa BO KonekTueeH gorosop. Cenak, Cynot
HaBen fleka MeryHapo4HOTO M repMaHCKOTO NPaBO CMeTaaT feka He e HEONXOAHO
Aa ce 3abpaHu nunoTtuTe pa pabotat no HaBplweHn 60 roanHK, TYKY AeKa e AOBOJHO
[ Ce orpaHMyaT caMo Tve akTMBHOCTW. 3aToa, CMNEY yTBpann aeka 3abpaHaTa 3a
MUNOTMPakLe No Taa BO3pacT, ypeAeHa co KONeKTUBHUOT AOroBop, He buna HeonxofaHa
MepKa 3a 3aWTuTa Ha jaBHOTO 3apasje 1 6e3bepHocTa. MoHaTamy, CynoT M3jaBun geka
noceayBameTo cneumduyHm Grusnykm cnocobHOCTU MOXe Aa Ce CMeTa 3a peasieH u
onny4yBavyky npodecnoHaneH ycios 3a U3BPWYBake Ha paboTHOTO MeCTo NUNoT,
W AeKa noceayBareTo Ha TMe cNocobHOCTM e NOBP3aHO Co Bo3pacTa. bupejku 1oj
yCNOB MMa 3a Len Aa ja rapaHtupa 6e3begHocta Bo BO3AYIWHMOT coobpakaj, Toj uMa
NervTUMHa Len KojallTo MOXe Aia ja onpaeAa pa3nukaTta BO TPETMaHOT BP3 OCHOBA
Ha Bo3pacTa. Cenak, TakBaTa pa3nunka Bo TPETMaHOT MOXe fa buae onpaBjaHa camo
BO MOLUHE OrpaHuyeHun okonHoctu. Bo Toj nornen, Cynot HaBen feka MeryHapoLHUTe
W repMaHckuTe BNacTu CMeTaaT Aeka A0 Bo3pacT of 65 roguHu nunotuTe umaart
thm3smnyka cnocobHocT fa pabotaTt kako NmMnoTH, nako Mery 60 1 65 roguMHM TMe MOXaT
ha paboTtaT caMo Kako YNeHOBM Ha eKMNax Bo KOj APYrMTe NUIOTK Ce MOMNaAK
on 60 roaunHn. O apyra cTpaHa, counjanHuTe napTHepwu Ha Lufthansa ytepaune
BO3pacHa rpanuua of 60 roguHu, cMeTajku feka nunotute noctapu og 60 roanHm
noBseKe He rv nocepysaat GU3nUYKUTE cNOcOOHOCTM NOTPeOHM 3a M3BPLLYBaAHbE Ha
cnyxbeHunTte 3afayun. Bo Takem okonHocty, CynoT u3jaBui feka Bo3pacHaTa rpaHuua
of 60 rogmHm 3a paboTa Kako NUOT Ha aBUOH, HAMETHaTa 0f, CTPaHa Ha couujanHuTe
napTHepw, NpeTcTaByBa HeCpa3MepeH YCJI0B CO OrNef Ha Toa Aeka MeryHapogHOTO U1
repMaHcKoTo Npago ja yTBpAUe NpeaMeTHaTa BO3pacHa rpaHuua Ha 65 roavHu.
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3.4.2.4. EBponckaTta KOHBEHLMjA N KOHTEKCTOT Ha CouMjanHa
3awTuTta u obpasoBaHue

(ctp. 80 of NMpwmpayHukorT)

ECHI, Ponomarovi v. Bulgaria

(6p. 5335/05), 21 jyHm 2011 roa.

Cnopep HaUMOHANHOTO 3aKOHOAABCTBO, caMo Byrapcku ApxaBjaHu v ofpefeHu
KaTeropuv cTpaHuu MMaat npaBo Ha HecnnaTHO OCHOBHO M cpefHO obpa3oBaHue.
XanuTtenute Bo OBOj NpeAMeT Ce ABe PyCcKW fela KOW BO LAaJeHWOT Nnepuofot
Hemane J03BOJa 3a NOCTOjaH NPeCTOj, a XMUBeese Co cBojaTa Majka Bo byrapuja.
Bo xan6ata nogHeceHa fo ECYI, Tve ce noxanune Ha ANCKPUMMUHALM]a CO orneq
Ha Toa Aeka of HMB ce Bapano fa nnaTaT WKonapuHa 3a cpegHo obpasoBaHue Bo
byrapwuja, 3a pa3nuka og byrapckute ApXasjaHu U CTpaHUMTE CO A03BOJIM 33 NOCTOjaH
npectoj. ECYM npudaTtnn geka efHa Apxasa MOXe 1@ UMa IETUTUMHU NPUYMHM 3a
OrpaHMyyBake Ha KOPUCTEHETO Ha OCKYAHWTE jaBHUTE YCAYTM Of CTPaHa Ha BpeMeHM
W HeneranHu MUrpaHTK, KOW, N0 NPaBWo, He NPUAOHeCYBaaT BO hMHAHCUMPaHETOo
Ha BakBuUTe ycnyru. Mako ce npu3HaBa feka obpasoBaHMeTo e CioXeHa M ckana
JejHOCT M feka apxaBata Mopa Aa 6banaHcupa nomery obpasosHuTte noTpebu Ha
OHMe KOV Ce BO Hej3MHa HAAJIeXHOCT M OrPaHMYeHMOT KanaumTeT 3a 3a40BONyBathe
Ha noTpebuTe, 3a pas3nuka of Hekou Apyru jasHu ycnyru, Cynot 3abenexan geka
obpa3oBaHMeTO e NpaBo WTO € AMPEKTHO 3aWwTuTeHo co KoHBeHUMjaTa. UcTo
Taka, 0bpa3oBaHMeTO e KOHKPETEH BUJ jaBHA yCiyra WTo He AaBa CaMO AUPEKTHU
NpUMAOOMBKM 3@ KOPUCHULMTE Ha UCTaTa, TYKY UMa U NOWMpPOKa ONWTECTBEHA
(yHKLMja M e HEONXOJHA 3@ yHanpeyBakeTo Ha YoBekoBMTe npasa. Xanutenute
He 6une BO No3uuUMja Ha HE3AKOHCKU UMUFPAHTK BO ApXaBaTa KOW NojoLHa
nobapane fa rv KOpUCTAT HEj3UHUTE jaBHU YCNYTK, BKNYYUTENHO M BecnnaTHOTO
obpasosanue. U nokpaj hakToT Aeka 3acerHaTuTe nuua Hemalne J03BONYM 3@ NOCTOjaH
npecToj, BNacTuTe HeMane MatepujaneH NPMroBop Ha HUBHOTO NPecTOojyBare BO
byrapwja, HATY nak cepMo3Ha Hamepa Aa rv genoptupaart. OTTyka, o4urnefHo e
[eKa cuTe pasrnean KOMWTO ce ofHecyBaaT Ha noTpebaTta o MCKOpPEHYBakbe UK
HamanyBake Ha MPUIIMBOT Ha HenerasHa UMMrpaLuuja He ce BanMAHM BO CNyyajoT
Ha xanutenute. Cenak, Byrapckute BnacTv He rv 3emane npefBua oBue dakTopu,
HUTY Nak 3aKOHOJaBCTBOTO aBano MOXHOCT Aa ce nobapa UCkNy4ok of nnakareto
LKonapwuHa. 3aToa, BO KOHKPETHUTE OKONHOCTK Ha NpeaMeToT, bapareTo Xanutenute
[a nnatart WKonapvHa 3a cpefiHo obpa3oBaHmMe BP3 0CHOBA Ha HUBHOTO ipXaBjaHCTBO
M CTATYCOT Ha UMUTPAHTM Ce CMeTa 3@ HeoNpaBAaHo.
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ECYIN, Stummer v. Austria (ronem cyacku coBeT)

(6p. 37452/02), 7 jynu 2011 rogp.

Cnopep aBCTPUCKOTO 3aKOHOAABCTBO, XanuTenoT, koj paboten gonr nepuop Bo TeKOT
Ha BKYNHO ABAECeT ¥ OCYM FOAMHMU MUHATM BO 3aTBOP, He OWN BKNyYeH BO CUCTEMOT
3a cTapocHa neH3uja. Op 1994 rogunHa, T0j 6N BKNyYeH BO CUCTEMOT 33 OCUTypyBatbe
BO C/lyyaj Ha HeBpabOTEHOCT M TOa 3a BpEMEHCKWUTe nepuoam Ha paboTa wro ja
u3BpLlUYyBan goaeka 6un Bo 3aTBop, a N0 HEroBoTO ocioboayBakbe [06MN coLmjanHm
6eHeduunm Bo cnyyaj Ha HeBpaboTeHOCT M coumnjanHa nomow. ECHM ykaxan Ha
TOoa fleka Bo obnacta Ha NeH3UCKMOT CUCTEM pXaBuUTe MMaaT WIMPOK NpoCTop 3a
LUCKPEeLMOoHa OLeHKa M 1eKa Ha oBa npalwatbe Tpeba ga ce rnefa Kako Ha efleH
CerMeHT 0/, CeBKYMHMOT CUCTEM Ha 3aTBOpcka paboTa u coumjanHo ocurypyBarse
Ha 3aTBOpeHuuMTe. Ha HUBO Ha EBpoNa, He e MOCTUrHAT KOHCEH3YC 3@ COLMjaNHOTO
OCUTypyBatbe Ha 3aTBOpeHMLUUTe. Mako anconyTHO MHO3MHCTBO Of ApXaBute-
uneHku Ha CoBeToT Ha EBpona 06e3befyBaaT HeKakBO COLMjanHO OCUTYpyBakbe 3a
3aTBOPEHULUTE, CAMO Man 4en o[, HUB 3aTBOPEHULMTE TU BKNy4yBaaT BO CUCTEMUTE
3a CcTapocHa neH3wuja. Hekom gpxaBw, kako ABCTpuja Ha npumMep, Toa ro npasat
NpeKky MOXHOCTA LWITO UM Ce AaBa Ha 3aTBOpeHMUUTe 0OPOBOMHO Aa v nnakaart
NPUAOHECHTE 3@ NMEH3UCKO OcurypyBatbe. [loHaTaMy, aBCTPUCKOTO 3aKOHOAABCTBO
ro ogpasyBa TPeHAOT CNopeA Koj 3aTBOpeHUUMTe kou paboTaT ce BknydyyBaaT
BO [JpXaBHMOT CUCTEM 3@ COLMjaNHO OCUTypyBakbe, CO TOa WTO TUe fobuBaar
3[paBCTBEHA Hera 1 Hera BO Cilyyaj Ha Hecpeku, a o4 1994 roanHa 3aTBopeHuuuTe
kou paboTaTa ce BKNYYEHU M BO CUCTEMOT 3a COLMjaNHO OCUTYPYBathe BO CNYYaj
Ha HeBpaboTeHOCT. Bo 0BOj NpeaMeT BaxHO € Toa feKka XanuTenoT, Mako Heman
NpaBo Ha CTapoCHa NeH3uja, He ocTaHan 6e3 couujanHo ocurypysamse. Mo HeroBoTo
ocnobopyBarse of 3aTBOP, TOj NPUManN coumjanHa NoMoLL Bo Cilyyaj Ha HeBpaboTeHocT
1 notoa fobun coumjanHa NoMoL JONOMHeTa CO LOAATOK 3a LOMyBakbe BO M3HOC 0Of
okony 720 eBpa, WTO PeYNCU COOABETCTBYBA CO M3HOCOT HA MUHMManHaTa neHsuja
Bo ABcTpuja. Cé Ha C&, BO KOHTEKCT Ha NPOMEHNMBUTE CTaHAAPAM, ApXKaBaTa Koja e
LOroBOpHa cTpaHa He Tpeba aa Guae onoMeHaTa 3aToa WTO My fana npuoputet
Ha OCWUTYPUTENHMOT CMCTEM 3a KOj CMeTana Jileka e HajpeneBaHTeH BO NOrNeA Ha
pevHTerpauuja Ha 3aTBOPeHULMTE NO HUBHOTO ocnobopayBake. Mako op ABcTpuja
6uno nobapaHo ga ro pasrnefa npawareTo NoKpeHaTo co npeameToT, CynoTt
YTBPAMA [leKa CO TOa WTO 3aTBOPEHMLMTE Kou paboTaT He ce BKITy4eHU BO CUCTEMOT
3a CTapoCHa neH3uja apxasaTa He ro HaAMWHanNa WWPOKMOT NPOCTOP 3@ AUCKPELMOHA
OL|eHKa LUTO Taa ro MMa BO OJHOC Ha OBa Npallakbe.
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3.4.3.1. EBponckaTta KOHBEHLMja U KOHTEKCTOT Ha NpucTan Ao
CTOKW W yCNyru, BKNY4MTENHO U [0 AOMYBaHe

(ctp. 84 op NpwpayHukoT)

ECHI, Bah v. the United Kingdom

(op. 56328/07), 27 centemBpu 2011 ropa,.

Xanutenkarta, koja e gpxXxajaHka Ha Cuepa JleoHe, nobuna go3Bona 3a HeonpeaeneH
npectoj Bo O6eanHeToTo KpancTeo. MofgouHa, Ha Hej3MHMOT ManoneTeH CUH My
6uno f03BONEHO Aa M Ce NPUAPYXM, NOJ YCJIOB TOj Ad HEMA NpUCTan [0 jaBHUTE
cpencTBa. Habp3o no HEroBOTO NPUCTUTHYBAtbE, 3aKYNOAABELOT HAa XanuTenkara
ja nHdopMmupan aeka Hej3MHWOT CUH He MOXe Aa NpecTojyBa Bo cobaTta WTo Taa
ja 3akynyBa. Taa nobapana nomol 3a [JOMyBake 0f NOKanHWUTe BNacTu. Tue ce
cornacune aa n noMorHart, Ho bvaejKu Hej3MHMOT CMH 61N NOANEXeH HA UMUTPALLMOHA
KOHTpona, oabwne aa n Aaaat NpMopUTET WTO 06MYHO Ce 03BONYBa BP3 OCHOBA Ha
CTaTycoT Ha HeHaMepHo 6e3[0MHO Nu1ue co ManoneTHo gete. ECYM yTBpann aeka
pa3NUYHMOT TPETMaH Ha XanuTenkaTta Ce LONXEeN Ha YCNIOBEHUOT UMUTPAHTCKM
CTaTyC Ha HEj3MHMOT CKH, @ He Ha HEroBOTO ApxasjaHcTBo. Co ornes Ha eNeMEeHTOT Ha
1360p BO BPCKA CO UMUIPAHTCKMOT CTaTyc, NobapaHoTo onpaBayBatbe 3a PasiMiHNOT
TpeTMaH Bp3 Taa OCHOBA He OWMN Co MCTa TeXMHA KaKo BO CNy4aj HA pa3fivka Bp3
OCHOBA Ha HacJlejHa UM HEMEHIMBA INYHA KapaKTEPUCTMNKA, KaKo LUTO e NonoT Uin
pacata. UcTo Taka, bupejku matepujaTta Ha npeameToT - 06e3beayBatbe JOMYBatbe
33 nMua Kou nMaat notpeba - e o4 couMO-€KOHOMCKA NPUPOAA, NPOCTOpOT
3a AMCKPELMOHA OLEHKA WTO Ce A03BOJIyBa Ha BllajaTa e pefaTUBHO WMPOK.
OnbuBareTo Ha NPUMOPUTET BO CNIYHajOT HA XanuTenkata He 6UO NPOM3BOJIHO.
Co ornep Ha Toa Aeka Xanutenkata 6una LenocHO CBECHA 3a YCII0BOT NOBP3aH
Co go3Bonata 3a Bne3 Bo 06eanHeToTo KpancTBo Ha HEj3UHMOT CUH, akKTUYKK
Taa ce cornacuna Toj 4a Hema npucTan 4o jaBHUTe CpeacTBa BO OAHOC HAa HETOBO
n3gpxyBare. Pa3nMyHMOT TpeTMaH Ha fiuata Kou Ce NOBMKYBAaT Ha CTaTycoT Ha
npuopuTeTHa noTpeba AafieH Ha N1LLEe KOe He3aKoHCKM npecTojyBa Bo 0befnHeToTO
KpancTeBo unu nuue 4nj npectoj e ycnoBeH co 3abpaHa 3a npuctan go jaBHuUTe
CpeacTBa M INLAaTa KoM He ce MOBMKYBaaT Ha Toa bmn onpaefaH. 3aKOHOAABCTBOTO
MMano nernTMMHa Len, OAHOCHO NpaBegHa pacnpeaenba Ha OCKyaHUTE pecypcu
Mery pa3nuyHu kateropmu 6apatenu Ha nomow. be3 ga ce NOTUEHM CTPECOT WTO
Xanutenkarta CUrypHo ro npetpnena nopaau MoxHoCTa ia ocTaHe 6e3 JoMyBakbe,
ECYM nocoumn feka BO peanHocTa Taa He buna 6e3goMHMK v ieka noctoene gpyru
3aKOHCKM MPONMUCU KOULWTO 1 00Bp3yBaaT IOKaNHMTE BNACTK Aa MM NMOMOTHAT Hej3e
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M Ha HEej3MHMOT CUH JOKONKY TWEe HaBUCTMHA Bune 3arpo3eHu o 6e3A0MHULLTBO.
Bo napgeHWoT ciyyaj, xanutenkarta 6una TpeTMpaHa Ha UCT HaumMH Kako 1 kora 6u ce
yTBpAMAa NnpuopuTeTHa notpeba: nokanHUTe BNacTV 1 MoMorHane Aa 3akynu 4om
BO MPUBATHMOT CEKTOP BO ApYra OMLITUHA W ¥ MOHYAMIE COLMjaNHO AOMYBathe BO
OrLITMHATA BO POK Of ceiyMHaeceT MeceLu. OTTyKa, pa3fMYHMOT TPETMaH Ha koj buna
NOAJNIOXEHa XanuTenkarta ce cMeTa 3a pasyMeH 1 06jeKTUBHO onpaBaaH.

3.5.1. ,JInyHata” cepa: NpuBaTEH U CEMEEH XUBOT,
NoCBOjyBatbe AeLa, oM 1 bpak
(ctp. 87 op NMpmpayHukorT)

ECHIN, Serife Yigit v. Turkey (ronem cyacku coBeT)

(6p. 3976/05), 2 HoemBpm 2010 roa.

Bo 1976 roauMHa xanuTenkarta ctanuna caMmo Bo Bepcku bpak. HejauHuot conpyr
noynHan o 2002 roanHa. Bo 2003 roavHa, Taa nogHena 6apake BO CBOE M BO MMe
Ha Kepkarta, 3a Npu3HaBare Ha BpakoT 1 3a perucTprparse Ha KepkaTa Bo MaTUyHaTa
KHUra Kako JeTe Ha Hej3MHMOT conpyr. OKPYXHMOT CyA ro yBaxun BTOpoTo bapatbe,
HO ro oabwmn 6apareTo WTOo ce 0OAHecyBa Ha Hej3MHMOT Bpak. McTo Taka, XxanuTenkaTta
nogHena 6aparbe J0 NEH3UCKUOT OHL CO Len NeH3UCKOTo M 3APaBCTBEHOTO
OCUrypyBatbe Ha Hej3MHMOT NOKOEH CONpyr fa buaat npeHeceHU Ha Hej3MHO UMe U
Ha MMe Ha Kepkata. CoumnjanHute 6eHedunLmm 3a KepkaTa Gune NpU3HaeHu, HO OHMeE
Ha xanuTenkarta bune ogbreHun Bp3 ocHoBa Ha hakToT AeKa HEej3UHMOT OpakoT He
6un dhopmanHo-npaBHo npusHaT. ECYMN 3abenexan feka cnopes HaUMOHANHOTO
3aKOHOAABCTBO M CyfCKaTa MPakTMKa, @ BO COMNACHOCT CO rparaHCckMoT 3aKOHUK,
camo nuua Bo 6pak MoxarT ia rv HacnepaT npasaTa NOBP3aHM CO COLMjaNHOTO
OCUTypyBake Ha NOKOjHMOT conpyxHuk. Cenak, xanuTenkaTta He Moxena Aa ce
MOBMKA Ha NErMTUMHO O4YeKyBathbe 33 KOPUCTEeHE HA COLMjaNnHOTO OCUTYpyBakse
KoeLTo My ClieflyBano Ha Hej3MHMOT napTHep, buaejku npasmnata WTo rv ypeaysaart
MatepujanHuTe n bopManHUTe YCNOBU 3a rparaHcky Bpak ce jacHuU U focTanHuy,
pofjeka apaHxMaHuTe noTpebHu 3a cknyyyBarbe TakoB Hpak ce eAHOCTaBHU U He
npeTcTaByBaaT npeKkyMepeH ToBap 3a 3acerHatute nuua. OCcBeH Toa, Xanutenkara
“Mana AOBOMIHO BPEMe - [IBAeCeT 1 WeCT FOAMHM — 3a 1a CKNy4u rparaHcku bpax.
OTTyKa, Hej3anHMTe TBpAEHAa AeKa HanopuTe WTO Taa HABOAHO M1 Npe3emana 3a Aa
ja perynupa cBojata cuTyauuja bune nonpeyeHun nopaam cnoxeHarta npupoga uim
6aBHOCTa Ha alMVHUCTPATUBHUTE NOCTANKM He Ce cMeTaaT 3a onpaBAaHu. [oHaTamy,
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(hakTOT AieKa XanuTenkata v Hej3MHUOT NapTHep ce pellnne 3a Bepcka popma Ha bpak
W He cTanune Bo rparaHcku bpak He nogpa3bupa agMUHUCTPATUBHU MU KPUBUYHM
CaHKUMM KouwTo OM ja cnpeynne ga BOAU BUCTUHCKU CEMEEH XMBOT. YneHoT 8
He MOXe [ia Ce TONIKYyBa kKako HaMeTHyBare 00BpCKka 3a ApxasaTa fia ro npusHae
BEpPCKMOT 6pak, HATY Nak Hanara jpxaBaTta Aa BocnocTaBy nocebeH cuctem 3a
oApefeHa kaTeropuja napoBu Kou He ce Bo bpak. OTTyka, hakToT Aeka Xxanutenkara
HeMmana CTaTyc Ha HacneLHWUK BO COrNacHOCT CO 3aKOHOAABCTBOTO, He nogpasbupa
NoBpefa Ha Hej3uHUTe NpaBa Criopeg 4YneHoT 8.

4.2. Tllon
(ctp. 98 of MpwmpayHukoT)

ECHI, Andrle v. the Czech Republic

(op. 6268), 17 heBpyapm 2011 rog,.

Xanutenort, TaTKo Ha fBe feLa, 4aNn HAaBOAM AeKa 3a pa3nnka of, XeHuTe, MaxuTe
Kou ofpacHyBaaT feua He fobMBaaT HaManyBarbe Ha BO3pacTa 3a 3aMUHyBatbe
BO neH3uja. ECYMN npudatmn feka ocnopeHata Mepka MMana fieruTUMHa Len fa
ja HapomecTu hakTUykaTa HeeAHAKBOCT U TEWKOTUWTE WITO NPoM3nerysaaT og
cneynduUyHMTE CTOPUCKU OKOJTHOCTM BO NOpaHelHa YexocnoBayka, kafe XeHute
6une oAroBOpHM 3a 0ApacHyBakbe Ha AiellaTta v 3a JOMaKUHCTBOTO, U UCTOBPEMEHO
6une nop nputUcok fa pabotat co nonHo paboTHo BpeMe. Bo TakBM OKONHOCTY,
HauMOHaNHWTe BNacTM ce Bo nofobpa nonoxba fa ro yTBpaat MOMEHTOT BO KOj
HenpaBeAHOCTa KOH MaxuTe fobvea noronema TexwuHa og notpebata ga ce kopurupa
obecnpaBeHaTa nonox6a Ha XeHUTe npeky ahpupmaTueHm Mepku. Bo 2010 roguHa,
yellKaTa Bnaja BeKe ro Hanpasuna NPBMOT KOHKPETEH YeKOP KOH U3eAHauyyBatbe Ha
BO3pacTa 3a 3aMVHyBatbe BO NeH3uja, NpeKy M3MeHW 1 AOMOMNHYBakba Ha COOABETHUTE
3aKOHM CO KOM Ce YKMHYBa NPaBoTO Ha Momana Bo3pacT 3@ 3aMWHyBakbe BO NeH3nja
3a XeHU Co efHO fieTe, a pecopmuTe Bune HaCOYEHM KOH FreHepanHo 3rofeMyBatbe
Ha BO3pacTa 3a 3aMUHyBakbe BO NeH3uja, 6e3 ornen Ha 6pojoT Ha Aeua wTo ce
onrnepysaart. Co ornep Ha nocTeneHarta Npupoaa Ha AemorpadckuTe gBUXEHA U
npomeHuTe BO NepLenumjaTa Ha ynorata Ha NofioBMTE, KaKo U CO OrNef Ha TelKoTumTe
LUTO Ce jaByBaaT BO CNPOBeAYBak-ETO Ha NeH3McKaTa pepopMa BO MOLIMPOK KOHTEKCT,
JpXaBaTa He MOXe [ia Ce KPUTMKYBA 3aT0a LWTO NOCTENEHO ro MeHYBa NeH3UCKNOT
CMCTEM HaMecTo [ia Typka KoMnieTHa npoMeHa co nobp3o Temno. Bo cneundmynute
OKOJTHOCTM Ha NpeAMeTOT, NPUCTAanoT Ha HaLMOHaNHWUTe BNAaCTU OCTaHyBa Pa3yMHO U
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006jekTMBHO onpaBjaH O MOMEHTOT KOra COLMO-EKOHOMCKUTE NMPOMEHH Ke 0TCTpaHaTt
kakBa 6uno notpeba op nocebeH TpeTMaH 3a XeHuTe. MOMEHTOT Ha CNpoBeAyBatbe
“ onaToT Ha MepPKMTe WTO Ce Npe3emar 3a KOpUrupare Ha ocnopeHaTta
HEpaMHOMNPABHOCT HE Ce O4YUINeAHO Hepa3yMHW U OTTYKa ApXaBaTa He ro HaMWHana
LWIMPOKMOT NPOCTOP 33 AMCKPELMOHa OLIeHKa LUTO Taa ro yXuBa Bo oBaa obnacr.

CNEY, Rijksdienst voor Pensioenen v. Elisabeth Brouwer

npeamet C-577/08, 29 jynn 2010 rop.

Bo nepuopot mery 1960 n 1998 ronuHa, r-ra bpaysep paboTena Bo XonaHauja
nako buna xwuTen Ha benruja. OTkako npectaHana aa pabotu, Taa UMana npaeo Ha
neHswuja op 6enrnckaTa gpxasa [0 Bo3pacT of 65 roavHu, kora oiroBopHocTa buna
npeHeceHa Ha xonaHAckata ApxaBa. benruckaTta gpxasa v gogenuna neHsuja.
Cenak, buaejku Taa paboTena Bo Apyra ApxXaea-uneHka Ha EY, neHsunjata n buna
npecmeTaHa cnopef MHAeKcMpaHa pamMHa CTanka Ha nnata WTo ja yTBpAyBa ApXasara.
Mpen 1995 roamHa, U3HOCOT Ha Taa MHAEKCMPAHa NnaTta 3a MaXuTe U 3a XeHuTe 6un
pa3nuueH. I-ra bpaysep ro ocnopuna M3HOCOT Ha Hej3MHaTa NeH3Mja Kako HeneraneH
¥ AUCKPUMMHATOPCKK. benrnckara apxasa TBpAena fieka He NoCTon JUCKpPUMUHaLMja
3aToa WTO pa3NnKMTe Ce onpaBAaHu co 06jeKTMBHM NPUYMHU — peanHuTe NiaTh Ha
KOPUCHMLMTE Ha NeH3Mja ce pa3nuKyBane na 3atoa npecmeTkaTa Ha neH3mjaTa Tpeba
Ja rv oapasuv TakBuTe pas3nuku. lpxaBuTe-uneHku Ha EY Tpebano fa ja cnpoBepat
Oupektusata 79/7/EE3 Ha CoBeTOT, CO KOja ce CNpoBeAyBa NPMHLUMNOT Ha eAHAKOB
TPETMaH 3a MaXxwuTe 1 3a XEeHUTE BO OAHOC Ha Npalakba o obnacta Ha couujanHoTo
OCUrypyBakse, HajaouHa Ao 23 nekemspu 1984 rogumHa.

Jopeka npegmeToT aa cturHe go CIEY, 6enrvckaTta Apxaea ro npusHana
Hee[HAaKBMOT TPETMaH 1 MM Harnacuna 4ekopuTe WTO rM npesema 3a Aa ja nonpasu
cutyaumjata. Cenak, CMEY yTBpAun aeka aupektueaTta 3abpaHyBa JoHeCyBawe Ha
3aKOHOAABHMW aKTW, KaKBW LUTO Ce OHWE OCMOPEeHU BO OBOj MpeAMeT, N0 KpajHMoT
POK 3a Hej3nHOTO cnpoBefyBake. [pef pokoT 3a CNpoBefyBake Ha HaBejeHaTa
LMPEeKTUBA, 3aKOHOAABHMUTE akTU 3a Kou cTaHyBa 36op 6une HagBop of ondaToT
Ha oapenbuTe 04 [OrOBOPUTE CO KOM Ce ypeayBa efHakBa nnata, yneHot 157 og
[JoroBopoT 3a yHKUMOHMpareTo Ha EY (npeTxoaHo uneH 141 op [orosopoT 3a
topmuparse Ha E3). CypoT, ncto Taka, ro oabwn aprymeHToT Ha benruckara fpxasa
[eKa BpeMeHaTa npuMeHa Ha ofnykata Tpeba ga 6upe orpaHuyeHa (McTo Kako Bo
npenmetor Barber, ¢-262/88), Ho caMo Bo Nornep Ha kamataTa LWTo ce npecMeTyBa
3a 3agouHeTa ucnnarta. Toj yTBpAWUA feka GUHAHCMCKM UMNAKKALKMK, camu no cebe,
He ro onpasjyBaaT TaKBOTO OrpaHMyyBatbe. [lonoNHUTENIHO, MOpa Ja NOCTOM
3HavajHa 06jeKTMBHA HECUTYPHOCT BO OAHOC Ha UMNAUKaLUNUTe of, oApenbuTe
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coapxaHu Bo npasoTo Ha EY. CMNEY HaBen feka Toa He e C/ly4aj BO 0BOj NpeAMeT U
Jeka 6enrmckute BNacTu Hemane npaeo Aa CMeTaat [leka pa3nukaTa Bo nnaTuTe ce
JOMXM Ha 006jeKTUBHU aKkTOpW, a He Ha AMCKPUMUHALM]a, HUTY Nak benruja moxena
Aa ce notnpe Ha akToT Aeka EBponckaTa koMucmja He NnoBena NocTanka 3a NpekpLIok
NPOTWUB Hea, 33 Aa NOKaXe yCornaceHocT Ha HaLMOHANHOTO 3aKOHOAABCTBO CO
npasoTo Ha EY.

CNEY, Dita Danosa v. LKB Lizings SIA

npeamet C-232/09, 11 HoemBpwu 2010 rog.

OBoj npenmet npocnepeHd ao CMNEY oa natBuckuTte CyAoBM Ce OfHECYBA Ha
IvpekTusata 92/85/EE3 Ha CoBeToT 3a 3apasjeTo u 6e3beaHocTa Ha paboTHOTO
MecTo Ha BpeMeHuTe paboTHMYKMW. [lupekTMBaTa Hanara ApXxaBuTe-4neHku Ha EY
npeky CBOETO 3aKOHOLABCTBO Aa 3abpaHaT packuHyBare Ha paboTHMOT ofHOC o]
MoYeToKOT Ha GpeMeHOCTa A0 KpajoT Ha nopoaunHoTo oTcycTeo. Op CMEY ce bapano
[a pasrnefa fanu TakBaTa 3abpaHa ce npuMeHyBa BO CUTyalMja Kafie 3aCerHaToTo
nuLe e YneH Ha o460pOT Ha AMPEKTOPU Ha NpeTnpujaTve Bo ApXaBHA CONCTBEHOCT
W Lanu Toa nuue, cnopep AMpPeKTMBaTa, MOXe Aa ce cMeTa 3a BpaboTeHo nuue. Bo
0BOj nornep, notTpebHO e fa ce yTBPAM ynoraTa Ha YJeHOBMTE Ha ynpaBHUOT og6op
¥ HUBOTO Ha aBTOHOMHOCT BO HMBHaTa paboTa, co ornef Ha T0a WTO KOHKPETHOTO
npeTtnpujatue 6uno nop Haf3o0p Ha akuMoHepckoTo cobpaHune n onbopoT Ha
poBseputenu. Ucto taka, notpebHo e aa ce 3eme npeasup Aupektusata 76/207/EE3
Ha CoBeTOT 3a@ e[JHAKOB TPETMAH Ha MaXMTe N Ha XeHUTe BO BPCKa CO NpMCTanoT fo
BpaboTyBatbe, CTpyyHaTa o0yka v HanpefyBaweTo Ha PabOTHOTO MECTO, Kako 1 BO
BPCKa CO YCN0BUTE Ha paboTHOTO MecTo.

CMEY cmeTan feka 4neH Ha onbopoT Ha AMPEKTOpYM Ha eHO NpeTnpujatue
Tpeba fa gobue cTatyc Ha BpaboTeHo NuLe AOKOMKY: TOj UK Taa faBa yCyru Ha
NpeTnpujaTMeTo M e COCTaBEH Jien o HKUB; paboTaTa Ha uneHoT Ha opbopoT ce
M3BpLUK, BO OApefeH BpEMEeHCKM Nepnog, cnopes HacoknTe WK NOJA HaA30p Ha
LpYro Teno of NpeTnpujaTtveTo; 1 OKONKY YieHoT Ha oabopoT fobusan uUHaHUCKK
Ha[lOMeCT 3a U3BpLUyBake Ha TUe fonxHocTu. inpekTneata 92/85/EE3 na CoseToT
Tpeba pa ce TonkyBa feka 3abpaHyBa HaLMOHaNHO 3aKOHOAABCTBO LUTO A03BOJYBa
YneH Ha onbopoT fa Ce OTCTPaHM Of Hej3MHOTO MecTo 6e3 orpaHuyyBatra Kora
3acerHaToTo nuue e ,6pemeHa pabotHuyka”. MoHatamy, CyaoT pewnn geka fypu ako
paboTHWuKaTa He MoXe fia ce KaTeropusmpa kako ,6pemeHa paboTHuuka” 3a uenute
Ha vpekTtnBaTta 92/85/EE3 Ha CoBeTOT, OTCTPaHyBakETO Ha YeH Ha oabop nopaam
Wnw, rnaBHo nopaau, GpeMeHoCT, MOXe Aa BNKjae efMHCTBEHO BP3 XEHUTE U OTTyKa
npeTcTaByBa AMPeEKTHA AUCKPUMMHALLM]A BP3 OCHOBA Ha MONOT, WTO € CMPOTUBHO Ha
Dvpektunsata 76/207/EE3 Ha CoBeToT.
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CIEY, Association belge des Consommateurs Test-Achats ASBL

and Others v. Conseil des ministres
npeamet C-235/09, 1 mapT 2011 roa. (ronem cyacku coBer)

BenrmckmMoT 3akoH A03BONYBA OCUTYPUTENUTE ia FO KOPUCTAT NOJIOT Kako hakTop BO
npecmeTKaTta Ha OCUrypuUTeNHMTe MPeMUN U ucnnatu. Toa ro Nnpasum Bp3 OCHOBA Ha
OTCTanyBakeTo COAPXaHO Bo uneHoT 5(2) on ivpektusata 2004/113/E3 Ha CoBeToT.
Xanutenute ro ocnopune 6enrMckKMoT 3aKOH LWTO FO KOPUCTU OBA OTCTaNyBathe U1
HaBese fieka Toa e CNPOTMBHO Ha NPUHLUMNOT Ha €4HAKBOCT MEry MaXWUTe U XeHUTe.
YcTaBHMOT CyA Ha benruja ro npawan CMEY panv ynenot 5(2) op AupektusaTta
2004/113/E3 Ha CoBeTOT € BO COTNAcHOCT co YneHot 6(2) IEY 1, noKoHKpeTHo, Co
MPUHLMNOT Ha eHAaKBOCT M HEAUCKPUMMHALLM]a LWTO Fro rapaHTMpa Taa oapenba.

CMNEY npBoO r1 u3Hen oapenbute of NpaBoTo Ha EY kow ro yTBpAyBaat NnpuHUMNoT
Ha efHaKOB TPeTMaH Ha MaXuTe U Ha XeHuTe. Toj ynaTun feka KOPUCTEHETO
akTyapcku dhakTopu NOBpP3aHM CO NONOT € WUMPOKOo NpucaTteHa NnpakTMka BO
obnacTa Ha oCUrypUTENHM YCNYTX Kora fMpeKTMBaTa buna yceoeHa, na 3aToa 3a
COOABETHO Ce CMeTano Taa fia BKAy4u oApeaeH npeoaeH nepuog. Mako ynenot 5(1)
oJ AMpeKTUBaTa NponuwyBa AeKka pasnukute BO NpeMmM1Te K CnnaTnTe KOULWTO ce
3aCHOBaaT Ha NOMOT Kako hakTop Bo NpecMeTkaTa Tpeba aa buaat yknHatv HajaouHa
no 21 pekemepu 2007 rogmnHa, 4neHot 5(2) [o3BONYBa HEKOM APXABM-YNEHKM Ha EY
Aa opobpaT cpa3MepHu pasnnku Bo NPeEMUMTE U UCNIATUTE Ha NOELMHLM U TOA Ha
HeorpaHM4YeHo BpeME, UMEHO KOra KOPUCTEeHETO Ha MOJOT e pelaBadyku GakTop Bo
npoueHKaTta Ha pM3NLMTE WTO Ce 3aCHOBAAT Ha PeNeBaHTHU U NpeLU3HN aKTyapcku
W CTaTUCTUYKK nopaTtouu. MNeT roaMHN NO TPAHCMOHUPAHEeTO Ha AUMpeKTUBaTa
BO HalLLMOHaNHWUTe 3aKOHW, OQHOCHO Ha 21 nekemBpu 2012 rognHa - gpxasute-
uneHku Ha EY Tpeba Aa ja peBupvpaaT onpaBAaHoOCTa Ha OBUE UCKNYYOLM, UMAjKK
rM NpeaBup, HAajHOBMTE aKTyapCKM U CTaTUCTUYKM NOJATOLM M U3BELWTAjOT KOj ro
nogHecysa KomucnjaTta Bo nepuoa of Tpy roOAMHM NO AaTyMOT 3@ TPAHCMOHMPakbEe Ha
avpekTuBara.

CoBeTOT M3pa3ui COMHEXW BO NOrNes Ha Toa fanu OAAENHUTE CUTYauWUm Ha
MaXWuTe 1 XEeHUTe KOW Ce HOCUTENMW Ha OCUTYPUTENHM NONUCK BOONLITO MOXaT Aa ce
CriopefyBaar, Co Orfef, Ha Toa ieka HUBoaTa Ha 0CMrypaH pu3ik (Kou ce 3acHOBaaT Ha
CTaTUCTMKA) MOXAT Aia Ce pa3nMKyBaaT 3a MaxwuTe 1 3a xeHuTte. CMEY ro oTdpnun oBoj
apryMeHT, 1 HaBen feka AMPeKTUBaTa Ce 3aCHOBA Ha MPeMucaTa 4eka, 3a LlenuTe Ha
npMMeHaTa Ha NPUHLWNOT Ha ejHaKOB TPETMaH Ha MaXuTe U Ha XeHUTe, 0 AeNHNUTe
CMTYaLUMU Ha MaXUTe U XEHWUTE BO NOTNES Ha OCUTYPUTENHUTE NPEMUM U UCTNATH
LITO TUEe CaMu 'V JOroBopuUIe ce cnopeanueun. CnefcTBeHO, NOCTON PU3MK YNEHOT
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5(2) pa #O3BONM OTCTaNyBake CO KO elHaKBMOT TPETMaH Ha MaXuTe u XeHuTe 6u
Tpaen HeoapeneHo BpeMe. TakBaTta oapenba e BO CNPOTMBHOCT CO NOCTUTHYBAHETO
Ha LienTa 3a efHakoB TPETMaH Ha Maxute u xeHuTte. OTTyka, CynoT 3a3eMan CTaB [ieka
yneHoT 5(2) Tpeba ga ce cMeTa 3a HEBAXeUYKU MO UCTEKYBAHhETO Ha COOABETHUOT
nepuoa, WTo Bo 0BOj cNyyaj e 21 nekemspu 2012 roauHa.

4.3. CekcyanHa opueHTaumja
(ctp 106 op MpupayHmkor)

ECMI, Schalk and Kopf v. Austria

(6p. 30141/04), 24 jynm 2010 rop.

Bo 2002 roavHa, Xanutenute, KoOu ce nap of UcT non, nobapane fo3sona 3a bpak
o[l HafnexHuTe opraiun. Cnopep HauMOHANHOTO NPaBo, BO BPEMeTOo kora 6uno
nopHeceHo bapareTo, 6pak Moxene Aa ckay4yaT camo NMLA O CNPOTUBEH NoJ, Na
3aToa GapameTo Ha Xanutenute 6uno otdpneHo. Ha 1 janyapu 2010, Bo ABCTpuja
cTanun BO cuna 3akoHOT 3a perucTpMpaHo NapTHepPCTBO, KOj UMan 3a uen aa um
06e36eau Ha UCTOMONOBMTE NAPOBM POPMaNeH MexaHnW3aM 3a NPpU3HaBakbe M NpaBeH
etekT Ha HMBHUTe Bpcku. ECYI npBo pa3rneaan Aanu npaBoTo Ha Gpak WTo ro MMaaTt
MaxwuTe 1 XeHuTe cnopep yneHoT 12 oa EBponckaTta KOHBEHLMja 3@ YOBEKOBUTE
npasa (EKYI) Moxe fia ce npMMeHu Bo cuTyaumjaTa Ha Xanutenute. Mako camo wect
0J, cuTe ApxaBu-4neHku Ha CoBeToT Ha EBpona [03BoNyBaaT UCTONONOBM GpakoBHy,
ECYN HaBen peka oapenbata oa Mosenbata 3a ocHOBHWTe npaBa Ha EBponckara
YHWja, Koja ro rapaHTMpa NpaBoTo Ha Gpak, He ynaTyBa Ha Maxu W XeHu, Na oTTyka
[03BOJTYBa f1a CE M3BEAe 3aK/Ty4OK AieKka BO CUTe OKONIHOCTM NPaBoTo Ha bpak He cMee
na bupe orpaHnyeHo camo Ha Bpak Mery fBe fiMua o4 CNPOTMBHUOT NoA. 3aT0a, He
MOXe Ja ce 3aKny4u geka uneHot 12 op EKYI He ce npumeHyBa BO NpeaMeToT Ha
Xanutenute. Bo ucto epeme, MNoeenbata ja ocTaBa oAnykaTa 3a 403BOJyBatbe Ha
uctnonoBsm bpakoBu aa buae ypeaeHa co HaLMOHANHOTO NPABO Ha ApXaBaTa-4eHka.
ECYM Harnacun peka HauMoHaNHUTe BNacTu ce Bo Hajoobpa nonox6a ga rv oueHat
W [a pearMpaaT Ha onwTecTBeHMTe NoTpebu Bo oBaa 065acT, co ornef Ha Toa Aeka
H6pakoT MMa fnaboko BKOPEHETH ONWTECTBEHW U KYNTYPHU KOHOTAL MM, KOMLITO BO
ronemMa mepa ce pasnunkyBaaT 0 ef4HO 40 ApYro onwTecTBo. Kako 3akny4ok, 4neHoT
12 op EKYM He HameTHyBa 06BpcKa 3a 3acerHaTtata ApXaea Aa [Ao3Bonu Opak 3a
MCTONONIOBM NAapOBU 1 AieKa CO Orflef, Ha Toa He MOXe Aa Ce YyTBPAW NpekpLllyBare Ha
Taa ogpenba.
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Cenak, UMajku ro npeaBuA Op3noT pa3eoj Ha onwTecTBeHMTE CTaBoOBU Bo EBpona Bo
BPCKa CO UCTOMONOBMTE NapOBM BO TEKOT Ha M3MUHATATA AELEHM|a, 3a BelTayko bu
ce cmeTano gokonky ECHIT octaHe Ha cTaBOT Aeka TMe NapoBM He MOXaT Aa yXusaat
,CEMEEH XMBOT", KOj Nak e 3alTnTeH co uneHot 8 og EKYII. Bp3 Taa ocHoBa, Cynot no
npBNaT 3akny4vn geka BpckaTta Ha XanuTenuTe, UCTONONOB Nap KOj XMBee 3aefiHO BO
cTabunHo napTHepCTBO, Cnara Bo KOHLeNToT ,CEMEEH XUBOT", UCTO Kako W BpckaTa
Ha nap of, CNPOTMBHWMOT NoN BO UcTaTa cuTyauuja. Co ornef Ha 3akny4oKoT U3BefeH
cnopep 4yneHot 12, ECHI He Moxen fa ro cnojenu CTaBoT Ha Xanutenute geka
obBpckaTa fa ce fo3Bonun 6Gpak Ha MCTONONOBUTE NAPOBU MOXe a Ce U3BNEYE Of
uneHoT 14, Bo Bpcka co yneHoT 8. OHa WTo 0CTaHano fa ce pasrnegysa e npawaxeto
panv gpxasata Tpebana nopaHo fa MM OBO3MOXM Ha Xanutenute anTepHaTUBeH
Ha4YuH 3a NPaBHO NPM3HaBakbe Ha HUBHOTO NapTHePCTBO. M nokpaj HoBaTa TeHAeHUM|a
3a NpaBHO NpM3HaBakbe Ha UCTONONOBUTE NApTHEPCTBA, 0Baa obnact cé ywre Tpeba
[a Ce cMeTa kako obnacTt Ha npaBa BO pa3Boj 3@ KO He NOCTOM KOHCEH3YC, Kaje
ApXaBuTe yXMBaaT WWMPOK NPOCTOP 33 ANCKPELMOHA OLeHKa BO OAHOC Ha TajMUHIOT
33 BOBeAyBake Ha 3aKOHOJaBHUTe MPOMeHU. ABCTPUCKMOT 3aKOH NpeTcTaByBa
0fipa3 Ha BakBMTe pa3BOjHM MOMEHTW M 3aKOHOAABEL,OT HE MOXEe [1a Ce ONOMEeHe
3aT0a WTO He ro BoBeN 3aKOHOT 3a pernctpupaHo naptHepctso npep 2010 rogumHa.
Ha kpaj, pakToT Aeka 3akoHOT 3a perncTpMpaHo NapTHepCTBO 3aA4pXan OfpefeHu
CYWTMHCKM pa3nuku Bo cnopepba co GpakoTt, BO roneMa Mepa COOfBeTCTBYBa Ha
TPeHAOT BO ApYrute ApXasBu-4neHKn KOUWTO AOHeCYBaaT CJIMYHO 3aKOHOAaBCTBO.
OcBeH T0a, buaejkn xanutenute He HaBene Aeka The Bune JUPEKTHO 3acerHaTu oa
OrpaHuyyBaraTa BO BPCKa CO HMBHUTe poauTencku npasa, ECHIN He mopan feTtanHo
[a 'V pasrnefyBa TakBuTe pasnuku, co orfef Ha Toa fieka The ce HaaBop of, ondatoTt
Ha npegmeToT. OTTyka, CynoT 3aKny4nn Aeka He cTaHyBa 360p 3a noBpeAa Ha npaBsaTa
Ha xanutenute cnopep KoHseHuujaTa.

ECHM, PV. v. Spain

(6p. 35159/09), 30 HoemBpm 2010 rog.

XanuTtenkaTta, kKoja e TpaHCeKCyanHo NULE 0 Max BO XeHa, NpeTxoHo buna Bo
6pak v umana cuH. Bo TekoT Ha Bpakopa3BoagHaTa napHMULa, CTapaTeNncTBoTo Bp3
AaeTteTo v buno foaeneHo Ha MajkaTa, HoO poAnUTeNckaTa OAroBOpPHOCT Tpebano fa
ja cnopenat obata pofuTenu, Npu WTo 6MNO AOrOBOPEHO TAaTKOTO Ad UMA PefoBHM
KOHTaKTW co AeTeTo. [1Be roAMHM NOAOLHA, NOpaHellHaTa Conpyra Ha Xanutenkara
nobapana Ha TaTkoTo Aa My Ce 0f3eMe PoaMTenckaTa OAroBOPHOCT U AOFOBOPOT
3a peflOBHM KOHTaKTK 1a ce CycneHamnpa 3atoa WTo Toj ce NOAN0XMA Ha onepauuja
3a npomMeHa Ha nonot. ECYI 3abenexan feka BO HUBHUTE OANYKWU HaUMOHANHUTE
CYAOBY ja 3eMane npefBuj eMoTMBHaTa HecTabMNHOCT Ha XanuTenkaTa, WTo buno
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MOTBPAEHO CO CTPYYEH NCMXONOLIKM U3BELITAj, KAKO U PU3UKOT TakBaTa HecTabunHoct
[la Ce 0pa3su Bp3 JeTeTo, Koe MMano WecT FoAMHM Ha NO4eTOKOT Ha nmocTankaTa npeg
HaUWOHANHWUTE CYA0BM, M CO TOA 1a ja HApPYLLWM HEroBaTa NCUXONOLLKA PaMHOTEXa.
CynoBuTe He ja NUWMNe XanutenkaTta off HEj3UHUTE POAUTENCKU NpaBa, HUTY Nak
OJl KOHTAKTMW CO [leTeTo, Kako WTo 6apana MajkaTa, TYyKy HanpoTMB Hanpasune
HOB OTOBOP 33 KOHTAKTK Ha NOCTEeNeHa OCHOBA M CO peJloBHa peBu3uja, U Toa
BO COMNacHOCT CO NpenopakuTe of CTPYYHUOT n3BewTaj. PesoHnpareTo WwTo ro
HanpaBuie CyLOBMTe Cyrepupa Aeka TpaHCceKCyanHoCTa Ha XanuTenkaTta He 6una
pelwaBayku hakTop BO ofNyKaTa 3a MU3MeHa Ha NPBMYHMOT LOrOBOP 3a@ KOHTAKTH,
TYKY ieKa BO 0fJlyKata NoronemMa TexvHa uMan MHTepecoT Ha AeTeTo, WTo v HaBeno
cynoBuTe fa n3bepaT nopecTpuKTMBEH LOroBOP KOj O My OBO3MOXMN Ha feTeTo
nocTeneHo a ce HaBMKHe Ha NpOMeHaTta Ha nonoT Ha TatkoTo. ECHIT 3akny4un geka
He nocTou npekpysarse Ha EKYI.

4.5. Bospact
(ctp. 112 op NpwpayHukor)

CMEY, Ingenigforeningen | Danmark v. Region Syddanmark

npeamet C-499/08, 12 okromepu 2010 roga.
(ronem cyacku coBer)

OBoj npepmMeTt npocnepeH go CMNEY on naHckute Cyf0BU Ce OAHECYBA HAa CUCTEMOT BO
[laHcka cnopep koj paboToaBayoT, kora oTnywTa BpaboTeHo nuue WTo 3emMa nnata,
a 6buno BpaboteHo 12, 15 unu 18 roamHu, Tpeba aa My UCNnaTv U3HOC eAHAKOB Ha
eAHa, ABE UNN TPU MeceyvHu Nnatu, cooaseTHo. OBOj HAJOMECT He UM Ce UCnaKan Ha
BpaboTeHW KoM N0 3aMUHYBaHETO MMane NPaBo Ha CTapOCHa NeH3uja 0f NeH3UCKUOT
thoHp BO Koj Bune BkyyeHu npep aa Haspwat 50 roanHmM v Bo Koj paboTogaBayoT
rM ucnnakan npuaoHecuTe 3a HuB. Mo 27 rofuHu ciyx6a Bo eHO permoHanHo Teno,
r. AHfepceH 6un oTNyWTEH M CyA0T NOTBPAMA Aeka Toj Tpeba fa aobue HagomecT.
PernoHanHoTo Tefio 04610 Aa ro nnaTv OBOj HAAOMECT BP3 OCHOBA HA Toa Jeka
Kako 63-roAuWHO NULLe TOj ja HaBpLIMA BO3pacTa 3a 3aMUHYBak e BO NeH3Uja u
ce KBanUQUKyBan 3a ucnnata o4 neH3uckmoT GoHA. [JaHCcKMOT cya npawan fanu
BakBaTa NpakTUKa e He3akoHCKa nopaau 3abpaHaTa 3a AMpeKTHa UK MHAUPEKTHA
AMCKpPUMMUMHALMja BP3 OCHOBA Ha BO3pacTa, WTo ce coapxu Bo upektusata 2000/78/
E3 Ha CoBeToT, KOja Nak ja yTBpAYyBa ONwWTaTa pamka 3a e4HAKOB TPeTMaH npu
BpabOTyBareTO ¥ BO NPMUCTANOT A0 U3BPLUYBatbe Ha Npodecuja.
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Bo oaroBopoT Ha npawaraTa of AaHckumor cyg, CIMEY HaBen geka AupekTuBata
2000/78/E3 Ha CoBeToT 3abpaHyBa HaLMOHaNHO 3aKOHOAABCTBO CO KOE efleH
paboTHWMK KOj Ce KBanuMKyBa 3a CTapoCHa NeH3uja Hema NpaBo Aa 6apa oTNPeMHUHa
BO CNyyaj Kora Toj Ce NpUKNy4Yun Ha neH3ncku GoHA npen aa Haspwu 50 roanHw.
Cynot 3abenexan geka paboTHuLMUTe KoM MOXaT Aa bapaaT cTapocHa neH3wuja UMaaT
noroneMu TeLWKOTUM Aa NPOAONXKAT [la Fo 0CTBapyBaaT NpaBoTo Ha paboTa co ornep
Ha Toa fieka He 61 MMane NpaBo Ha OTNPeMHUHa ako bapaaT HoBO BpaboTyBatbe.
Toj 3abenexan feka nopaamn Toa MepkaTa edekTMBHO 3abpaHyBa Lena kateropuja
paboTHUUM Aa ja nobujat oTnpemMHuHa. McTo Taka, MOXHO e paboTHuuuTe aa bune
NpvHyAeHn fa npudarat neH3uja WTo e NOHWCKa 0f OHaa WTo 6u ja gobune gokonky
octaHat fa paboTaT ywTe Hekonky roguMHu. TakBaTa npakTvka ru npekplysa
NeruTUMHUTE UHTEpecn Ha paboTHMUMTe, a pa3nMkaTa BO TPeTMaHOT Ha 0Baa
KaTeropuja paboTHMLM M OHME KOW He ce KBanudUKyBaaT 3a CTapoCHa NeH3uja e
HeonpasgjaHa.

4.7. [p>XaBjaHCTBO UJIX HALMOHANHO NOTEKNO
(ctp. 117 op NpwmpayHukor)

ECUIM, Fawsie v. Greece and Saidoun v. Greece

(6p. 40080/07 n 6p. 400083/07), 28 okTomBpm 2010 roa.

Xanutenkute, Ko ce CUpUCKM U TMBaHCKM ApXaBjaHu, bune odmumjanHo npu3HaTK
kako nonutuykm beranum og 90-TUTe roAMHM M NeranHo npectojysane Bo [puuja.
HapnexHwuTe opraHu ro oabune HMBHOTO Baparbe 3a JOJATOKOT WTO Ce ucnnaka
Ha MajKuTe Ha roNleMy CeMejCcTBa, 3aToa LTO TUe HeEMaJle IrPyYko ApPXaBjaHCTBO UMK
JAPXaBjaHCTBO HA HEKOja Apyra ApXaBa-4neHka Ha EBponckaTta yHuja u He bune
6eranum co rpuko notekno. ECHM He ja ocnopmn xenbaTta Ha rp4KOTO 3aKOHOAABCTBO
Ja ro pewasa fiemorpadckmot npobnem Ha 3emjata. Cenak, Toj ynatun Ha (akToT aeka
CaMo MHOTY CepUO3HM NPUYUHK B1 MoXene fa ja onpaBaaaT pasnukarta BO TpeTMaHoT
Koja ce 3aCHOBa MCKYYMBO Ha L pXaBjaHCTBOTO M He Ce cornacun co uibpanuor
KpWTepMyM Koj reHepanHo ce 3aCHOBa Ha NOCeAyBatbeTO rPYKO APXaBjaHCTBO UK
noTekno, 0cobeHo 3aToa WITO TaKBUOT KPUTEPUYM HE Ce NPUMEHYBA YHUHOPMHO BO
DafleHNOT BPeMeHCKM Nepuoj, npeky No3UTMBHOTO 3aKOHOAABCTBO M BO CyfcKaTa
npaktuka. lMoHatamy, cnopep XeHeBckaTa KOHBEHLM]a 3a CTaTycoT Ha beranuute,
kage [pumja ce jaByBa kKako JOroBOpHa CTPaHa, ApXaBuTe MOpa @ 0BO3MOXaT MUCT
TpeTMaH 3a beranuuTe WTO 3aKOHCKM NPECTOjyBaaT Ha HUBHA TepUTOPUja, BO Norneq

191



Mp1payHKK 3a eBPONCKOTO NPaBo 3a HeAUCKPUMUHALM]a

192

Ha jaBHaTa NOAAPLLIKA U MOMOLU, KaKo M 3a CBOUTE ApxasjaHu. OTTyka, ofOnBatbeTo
Ha HaZNeXHWTe OpraHmn Aa A0AeNaT Ha XanuTenkuTe 04AaTOK 3@ FOJIEMO CEMEJCTBO He
6uno pasyMHO onpasfaHo.

ECYN, Marie Landtova v. Ceska sprava socialniho zabezpeéeni

npeamet C-399-09, 22 jynu 2011 rog.

l-ra JlaHaTOBa, Yelwka ApXaBjaHka M XUTenka Ha Taa Apxasa, og 1964 roguHa o
31 pekemBpu 1992 ropmHa paboTena Ha TepuTopujaTa Ha heaepaumnjaTa CoCcTaBeHa
of Penybnuka Yewka v Penybnuka CnoBayka. Mo pacnaaoT Ha Taa ApXxasa, r-ra
NlanpTosa npBo paboTena Ha TepuTopumjaTa Ha Penybnuka CnoBayka, a noToa Ha
TepuTopujaTa Ha Penybnuka Yewka. YewkmnoT hoHA 33 COUMjANHO OCUTYPYBatbE 1
LOJENun fenymHa neHsuja. U3Hocot Gun yTBpAeH Bo cornacHocT co lorosoport 3a
coumjanHo ocurypyeare mery Penybnuka Yewka n Penybnuka Cnosayka, cnopep,
KOj BpeIHOCTa Ha OCMTYPUTENHMOT NMEPMOA WTO ro UCNONHKUAA r-fa JlaHgTosa o 31
nekemBpu 1992 rogmHa Tpebano ga ce npecMeTa cnopep npasuiaTta Ha CNoBaYkmMoT
CWUCTEM 33 COLMjaNHO OCUTYpYyBatbe, buaejKu ceaMwWwTeTo Ha Hej3MHMOT paboToaasay
6uno Ha TepuTopumjaTta Ha Penybnuka Cnoeayka, oapenda WTo ocTaHana Bo cuna
npeky anvHeja 6 on AHekc IlI(A) Ha Perynatusata 1408/71. [-ra JlaHaToBa ro
ocrnopuna M3HOCOT Ha CTapocHaTta NeH3uja, u nNpu Toa Hasena geka MoHAOT 3a
COLMjanHO OCUTYpyBatbe He 1 3eN NpeABKUf CMTE OCUTYPUTENHM NEPUOAM LITO Taa
rv ncnonHuna. Kora oBoj npeameT ce Hawon npef Buwnot ynpaseH cyA, Toj cakan Aa
noTBpAu fanv oapenbute of anuHeja 6 og Axekc llI(A) Ha PerynaTtusata 1408/71,
BO BpCKa co 4neHoT 7(2)(c) op uctata, 3abpaHyBaaT HaLMOHaNHO NPABMAO WTO
ypeayBa ucnnakare A0AaTOK Ha NOMOLLTA 3@ CTAPOCT KOra M3HOCOT Ha Taa NoMoL,
JofeneH cnopep [loroBopoT 3a CouMjanHo ocurypyBatbe, e NoOHU30K 0f, OHOj WTO Bu
Ce ucnnakan JoKoJKYy NeH3umjaTa ce NpecMeTyBa cnopej npaeunata Ha Penybnuka
Yewka. UcTo Taka, buno nokpeHaTo npallake BO BPCKa €O Toa Januv npecynata Ha
YcTaBHMOT CyA, KOj AO3BOAWA MCNNaTa Ha TakoB [L0AaTOK CaMO 3@ MOeMHLM CO YeLKo
LPXaBjaHCTBO WTO NPecTojyBaaT Ha Teputopujata Ha Penybnuka Yelwka, npetcraBysa
AUCKpPVMMHALMja Koja e 3abpaHeTa co uneHot 12 of JE3 n koMBUHUMpaHuTe ofpenbu
op 4neHot 3(1) u uneHort 10 o Perynatueata 1408/71.

CMEY ce npounsHen geka anvHeja 6 og AHekc II1(A) He 3abpaHyBa ucnnata Ha 4OAATOK
[a ce ypenu npeky HauMoHanHo npaewuno, buaejku He cTaHyBa 360p 3a fofenyBare
napanesiHa ucnnara 3a CTapocT of Yewka, HUTY Nak feka efieH UCT OCUTypUTeneH
nepuop ce npecmeTyBa ABanatu. HanpoTtus, BakBoTo Gaparbe pesyntupa camo
BO efMMMHaLMja Ha 06jeKTMBHO yTBpAEHA pa3nuka Mery beHeduunnte WO Ce
ucnnakaaT of pa3NnyHu n3Bopu. TakBUOT NpucTan usberHan ,NpeknonyBame Ha
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HauMoHanHUTe 3aKOHOAABCTBA KOW Ce BO CMJ1a BO ABETe ApXaBu”, BO COrNacHOCT Co
uenTa yTBpAeHa Bo ocMuoT naparpad o lMpeambynata Ha Perynatueata 1408/71,
M He Ce KOCU CO KpUTEpPUYMOT 3a pacnpeaenba Ha HagNeXHOCT yTBPAEH BO AHEKC
I1I(A) Ha [oroBopoT 3a couujanHo ocurypysare Cenak, CyaoT UCTO Taka peLumn
JeKa npecypaTa Ha YCTaBHMOT Cyf, KOjalwTo AO3BOYBA MCNaTa Ha AOAATOK CaMO Ha
Yel KM ApxaBjaHu WTo npecTtojyBaat Bo Penybnuka Yewwka, BknyyyBana LMpeKkTHa
W MHAMPEKTHa ANCKPMMMHAaLMja BP3 0CHOBA Ha APXaBjaHCTBOTO, KaKo pe3ynTaT Ha
TECTOT 3@ XMTENCTBO, @ Ha LITeTa Ha OHMEe KOM ja KopucTaT cnobofaTta Ha ABUXetbe.
CnepncTBEHO, jacHO e leka Taa npecyaa e cnpoTuBHa Ha YneHoT 3(1) og Perynatusata
1408/71. Bo ogHOC Ha NpakTUYHWUTe Nocneanum o4 HerosaTa npecyaara, Cynot pan
LOMONTHUTENHO YNaTCTBO fieka npasoTo Ha EY, nopj ycnos ga ce noymTyBaat onwruTe
Hayena Ha NpaBoTo Ha EY, He 3abpaHyBa Mepku 3a NOBTOPHO BOCNOCTaBYBathe Ha
eAHaKBMOT TPETMaH Npeky HaManyBare Ha 6eHeduLUMTe 3a NKULLA KOW NPETXOAHO
6une daBopmsmpanu. Cenak, JoO yCBOjyBakb€TO HA TakBM MepPKM, NPaBoTo Ha EY He
coapxu ofpenba cnopep Koja nuuaTta Kou BeKe ce KOPUCHULM Ha JONONHUTENHA
coumjanHa nomoLy, Kako WTo e cyyaj co r-ra JlaHatoBa, Tpeba fa bupar nuweHu og
KOpUCTEHETO Ha UcTaTa.

4.8. Penurunja unu ysepysarbe
(ctp. 122 op NpupayHukor)

ECHI, Savez crkava "Rije¢ Zivota” and Others v. Croatia

(op. 7798/08), 9 nekemspm 2010 rop.

PechopmMucTukaTa LpKBa Koja e perucTpupaHa kako Bepcka 3aefiH1La BO COrNacHoCT
CO XpBAaTCKOTO 3aKOHOAABCTBO, nobapana fa cknyym gorosop co Bnapata 3a
ypenyBarbe Ha Hej3MHUTE 0JHOCK CO ApxxaBaTa. bes TakoB goroBop, Taa He buna Bo
MOXHOCT 1a 06e36eayBa Bepcko 06pa3oBaHue BO APXABHUTE YUMUULITA U TPAANHKM,
a Hej3uHWTe Bepcku Bpakosu He Bune NpusHaTH OA CTpaHa Ha ApxasaTa. Bnactute
rv MHdbopMUpane XanuTenuTe aeka HUBHaTa LipKBa He T'1 UCMONHYBa KyMyNaTUBHUTE
NponuWaHu KpUTepUyMU 3a CKNydyBakbe TakoB AOroBop, ocobeHo dakToT Aeka
upkBaTa He Guna npucyTHa Ha xpBaTtcka Teputopuja oa 1941 roamnHa v He 1o
ncnonHyea kKBoTa of Hajmanky 6.000 npusp3anuum. ECHI ce npousHen geka nako
EKYM He HameTHYBa 06Bpcka echekTUTe Ha BepckuTe GpakoBu Aa 6uaaTt npusHaeHm
Ha paMHONpaBHa 0CHOBa co ehekTUTe Ha rparaHckmMTe GpakoBu UK Nak fa A03BONK
Bepcko obpa3zoBaHue BO ApXaBHUTE YUUAMLITA U TPASMHKK, U TOA OTKAKO pxaBaTa
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[03BO/yBa NoBeKe 0fi 00BpCKMTE WITO M HameTHyBa KoHBEHLMjaTa U NpM3HaBa Takeu
LONONHUTENHN NPaBa Ha BepCKMTe 3aeHULM, TOrall NpU NpMMeHaTa Ha Tue npasa
A pXaBaTta He MOXe [ia npe3emMa AUCKPUMUHATOPCKN MEPKM BO PAMKMTE Ha 3Ha4YeHeTo
Ha YneHoT 14. Bo npefMeTOT Ha XaNnuTenuTe, BNacTUTe oa0une Aa CKny4yaT 4orosop
6uaejku LpkBaTa Koja ce jaByBa KaKo XanuTen He 'M UCNONHYBA KYMYNaTUBHUTE
NCTOPUCKWU U KPUTEPUYMU 33 KBOTM YTBPAEHN CO HALLMOHANHOTO 3aKOHOAABCTBO.
Cenak, Bnapata ckny4una TakBu fOroBopu co ApYrn BePCKM 3aeHULN KO, UCTO
Taka, He ro MCNONHYBaaT KPUTEPUYMOT 3@ MUHUMANHUOT 6Poj Ha NPUBpP3aHULK,
3aToa Wro 6uno yTBpAEHO AeKa TWe LPKBMU UCNONHYBane apyr KpUTepuyM, OQHOCHO
Te Oune ,MCTOPUCKM BEPCKM 3aeAHMLM cnopea KynTypaTta Bo EBpona”. Bnagata He
Aana objacHyBarbe 30WTO LPKBATa WTO Ce jaByBa KakKo XanuTen He ce KBanudukysa
cnopep Toj kpuTepuyM. CnepcteeHo, ECHI 3aknyunn geka KpUTepuyMuTe yTBPAEHN
BO HALMOHANHMTE 3aKOHW He Cce NPUMeHyBaaT Ha e[JHaKBa OCHOBA 3a CUTE BEPCKM
3aefHNLN.

Mpwu pasrnenysaweTo Ha npeameTtot cnoped MpotokonoT 12 koH EKYM, ECYI
3abenexan fieka, co ornef Ha LUCKPELMOHOTO NPaBO Ha ipXaBaTta Npu pellaBareTo
[anv fa ckiyyu AoroBop co AafieHa Bepcka 3aefjHuLa UK He, XanbeHuTe HaBoam
BO OBOj NOTrNef He ce OAHeCyBane Ha ,MpaBaTa WTo XannTennuTe KOHKPETHO K
yXuBaaT cnopej HaLuMOHanHoTo 3akoHoaaBcTBo”. Cenak, xanbata cnara Bo TpeTtaTa
kaTeropuja cneunduumnpara so ObjacHyBaykuot u3BewTaj Ha MpoTokonoT 12,
bvaejku ce ogHecyBa Ha HaBoJHa AWCKPUMUHALM]a 04 CTPaHa Ha APXaBHO Teno, Npu
0CTBapyBak€e Ha ANCKPELMOHM 0BacTyBarba”. Co ornep Ha HAOAOT 3a NpekpLIyBatbe
Ha uneHoT 14, Bo Bpcka co uneHoT 9, ECYIM yTBpAMn feka HeMa noTpeba uctaTa xanba
Aa ce pasrneaysa nocebHo cnopep MpoTokonot 12.

ECHN, Milanovic v. Serbia

(Op. 44614/-7), 14 nekemBpm 2010 rop.

XanuTenor, koj e nuaep Ha BepckaTta 3aeaHunua Xape KpuiwHa Bo Cpbuja, Bo noseke
HaBpaTu 6un nsbopeH Bo 6M3NHaA Ha CBOjOT CTaH. Toj rM NpujaBun HanaaguTe BO
nonvumja v pekon AeKka MOXHMW U3BPLUMTENY Ce YTIeHOBM Ha eKCTPeMHa AiecHMYapcka
rpyna. Monuuujata ucnpawana cBefoOUM U HEKONKY MOXHM OCOMHUYEHU, HO HE
ycneana Aa uaeHTMduKyBa HUTY eleH off Hanarauute, HUTY nak fa aobue noseke
UH(OpPMaL MK 3@ eKCTpeMUCTUYKATa Fpyna Ha Koja Tue HaBOAHO M npunarane. Bo
eleH NONULMCKU U3BELITa] Ce ynaTyBa Ha fobpono3HaTaTta Bepcka NpMnagHocT Ha
XanuTenoT U Ha HEroBMOT ,HeobOuyeH n3rnen”. Bo apyr nseewTaj ce 3abenexysa
[eKa xanutenot ru obenofeHnn HacTaHWUTe Npu LWTO ja ,Harnacyean” cBojata Bepcka
NPUNaLHOCT, BeNejKn AeKa He € UCKYYEeHO XanuTenoT caM a CU I HaHen NoBpeaunTe.
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ECYM ncTakHan aeka, Kakos LUTO € CNY4ajoT CO paCHO-MOTUBMPAHO MAaNTpeTUpakse,
NPy UCTPaxyBareTO HACUNIHM Hanaau ApXaBHWUTE BNacTM MMaaTt AONONHUTENHA
06BpcKa Aa rv npes3emMaT cMTe pasyMHU YEKOPU 3a Aa OTKPUjaT eBEHTYaNIHU BEPCKM
MOTMBM U i@ yTBpAAT fanu Bepckata oMpasa unuv npeapacyaute nMane Hekakea
ynora Bo HacTaHUTe, Iypy M KOra ManTpeTupameTo ro npasat npueaTHM nuua. Bo
C/y4ajoT Ha XanuTenoT, Kaje NocToesie COMHEXM [leka HanarayuTe npunarane
Ha HeKkoja o AeCHUYapCKMUTe OpraHu3aumnm co eKCTpPeMMUCTUYKA Maeonoruja,
HenpuhaTnMBO e ApXaBHUTE BNACTW fa A03BONAT MCTparaTa fia ce 040NiroBneKyBa
W Ja Tpae co roauHu, 6e3 fa ce npesemMat COOABETHM AejCTBMja 3a MAEHTUDUKYBaHbE
W KPUBMUYEH NPOTOH Ha cTopuTenuTe. OCBEH TOa, 04 NONIULMUCKOTO OfLHECYBake
W 0 M3BeLWTanTe 0YUrNIeHO e AeKa NOCTOeNe CEPUO3HU COMHEXM BO NOrnej Ha
penurujata Ha XanuTenoT U BepPOLOCTOjHOCTA Ha HEroBuTe Haoau. CneacTBeHO,
Mako BNacTMTe UCMMTaNe HeKONKY Tparv WTo rM cyrepupan XanutenoT BO BPCka Co
rNaBHUTE BEPCKM MOTUBM Ha HanaraymTe, TaKBUTE YEKOPM HE NpeTcTaByBaaT HULITO
noseke og pro forma uctpara.

ECHIN, O’Donoghue and Others v. the United Kingdom

(op. 34848/07), 14 nekemBpm 2010 rop.

Op 2005 rogmHa, nuuaTa Kou noanexar Ha MUrpaumncka KOHTpona, a Kou cakane ga
cTanat Bo Opak Bo Apyra LpKBa, 0CBEH AHTMMKaHCKaTa L pKBa, MopaaT Aa nobapaar
[03BONA Of PXaBHUOT cekpeTap, Bo popMa Ha ogobpeHue 3a koe ce nnaka
Takca BO M3HOC 0 259 dyHTW. Xanutenot, HUrepucku ApXaBjaHuH Koj nobapan
asun Bo O6eamHeToTo Kpancteo, cakan aa ctanv Bo Opak, HO He BO paMKUTe Ha
AHrnMKaHckaTa LpkBa, buaejku Toj M HeroBaTa CBpLUeHMLA Oune pUMCKM KaTonmum,
a ocBeH Toa Bo CeBepHa Mpcka HeMa AHrnukaHcka upkBa. Xanutenute nobapane
opobpeHune n nobapane ga 6upat ocnoboneHn of TakcaTa nopaau nowarta
thmHaHcmcka cocToj6a, Ho HUBHOTO bapatrbe 6uno ofbueHo. Ha kpajoT, Bo jynn 2008
roguHa, Tue gobune onobperune oTkako ycneane ga ru cobepart napute co noMoLu
of npujatenute. ECHM yTBpAMN fleka 0BOj CMCTEM e AUCKPUMMUHATOPCKM BP3 OCHOBA
Ha penurujaTa. Xanutenute bune Bo penatMBHO CIMYHA NO3ULMja Kako M nnLaTa
KOW cakane v Moxene Aa ctanat Bo 6pak Bo paMkuTe Ha AHIIMKAHCKaTa LPKBa.
Mako TakBuTe nuua 6bune cnobopHu aa ctanat Bo 6pak 6e3 npeuku, TyxuTenuTe
HUTY cakane (nopaaun HUBHWUTe Bepcku ybeayBatba), HUTY Moxene (nopaan HUBHUOT
npectoj Bo CeBepHa Mpcka) aa ctanat Bo TakoB 6pak. CneactBeHo, Ha XanuTtenute
uM 61no Lo3BONEHO fia cTanaT Bo bpak Aypu oTkako nofgHene bapate 3a 0a06peHme
¥ 0TKaKO maaTuie Takca YMjLuTo U3HOC e 3HaunTeneH. OTTyka, 3aknyyeHo 6uno geka
MOCTOM jacHa pa3fiMKa BO TPETMAHOT, KOjallTo He e 06jeKTUBHO M pa3yMHO onpaBaaHa.
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4.10. CouwmjanHo noTekso, parare
M COMCTBEHOCT

(ctp. 128 op NpwmpayHukor)

CNEY, Zoi Chatzi v. Ipourgos Ikonomikon

npegmet C-149/10, 16 centemBpu 2010 rog,.

Ce pabotu 3a ynatyBatbe go CMEY 3a npenuMuHapHa oanyka of rpukute CyaoBu Bo
nornep Ha finpektusata 96/34/E3 na CoeToT 3a PAMKOBHMOT [J0roBOp 3a POAUTENCKO
oTcycTBo (PamkoBeH gorosop) v MoBenbaTa 3a 0CHOBHWTE NpaBa Ha EBponckaTta yHuja
(MoBen6ara). YnaTyBareTo 610 HanpaBeHo BO TEKOT Ha CyAcKaTa nocranka Mery
r-ra LLlaTum, Majka Ha 6nnsHaum, U Hej3MHMOT paboTofdasay, rpukoTo MUHUCTEPCTBO
3a uHaHCKK. Mo parareTo Ha bnusHaumTe, r-ra Latum nobuna nnateHo NOPoAUNHO
OTCYCTBO BO NEPUOS Off AEBET MeCeLM, Ho Hej3MHOTO Bapatbe 3a BTOPO 0TCYCTBO 6uno
onbuero. Cynot 6un npawaH ganv oao06pyBabeTo Ha efeH Nepuos PoanTeNcKo
OTCYCTBO 3a 6MM3HALM e ANCKPMMMHALMjA BP3 OCHOBA Ha paratbe, WTOo e CMPOTUBHO
Ha uneHoT 21 op MNosenbata. flokonky He, CynoT Tpebano AONOAHUTENHO Ha
0AroBOPY Janu NOMMOT ,parame” cnopep uneHot 2(1) op OupekTmsaTa Tpeba pa ce
TOMIKYBa Ha TOj HAYMH WTO ABE NOCNeA0BaTeNHM paratba CO3aBaaT NpPaBo Ha ABa
nepuopa poanTencko oTcycTeo. [lokosKy Toa He e Taka, oa CynoT 6uno nobapaHo aa
NoTBPAM Aanu poauTenckuTe npasa Tpeba Aa ce faBaaT 3a efHo nopofyBatbe, bes
orfep Ha Toa KONKY Aewa Ke ce poAaT M Aeka TakBoTO ejCTBO HEMA a NPeTCTaByBa
npekpwyBsatbe Ha MNosenbarta.

CMNEY onrosopwun geka npasata o PaMKoBHMOT LOroBop UM ce flaBaaT Ha poauTenu
KOW ce BO CBOjCTBO Ha paboTHMUM, 3a Aa UM ce MoMOrHe aa ru banaHcupaat
poautenckute u pabotHuTe 06BpckU. HUTY PamMkoBHUMOT floroBop, HUTY MoeenbaTa He
COApXaT NpaBo Ha POAMTENCKO OTCYCTBO WTO Ce f,03BONYBa Ha AeTeTo. CneacTBeHo,
0406pyBarbeTO Ha e1eH NEPUOA POAMTENCKO OTCYCTBO 3a 6IM3HaLM He NpeTCTaByBa
LVCKpVYMUHauWja Bp3 OCHOBA Ha pararbe. Moxatamy, Cynot HaBen geka PamkoBHuoT
JoroBop He Tpeba fa ce TonkyBa Taka WTO Ce cMeTa Aeka Toj aBTOMATCKM JO3BONyBa
nocebeH NepuoA poAUTENCKO OTCYCTBO 3a CEKOE fleTe 0f efHO nopoayeatke. Cynot
noTBpAMN feka PAaMKOBHWMOT AOroBOp YTBPAYBA CAMO MUHMMYM Bapatba 1 feka
npaBunaTa Moxar ja nojnexar Ha npunarofyBarba BO CNyyaj Kora ApXaBuTe-4neHku
Ha EY po3BonyBaaT noBeke og MMHMMYMOT O TPU MeCeLM POAUTENCKO OTCYCTBO.
Cenak, CIMEY koMeHTMpan Aeka HaLuMOHaNHWTe 3aKOHOAABCTBA Ha ApPXaBUTe-4YNeHKN
Ha EY Tpeba aa ro umaat npeaBua NPUHLMNOT Ha eAHAKOB TPETMaH Kora ycBojyeaat
MepKM 3a TpaHCNOHUpate Ha oapenbuTe of PaMKOBHWOT LOFOBOP M fa rapaHTupaat
Jeka poautenuTe Ha 6nv3Haum gobmBaat TpeTMaH WTO rv 3eMa NpeaBus HUBHUTE
notpebw.
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4.12. Jpyr cratyc
(ctp. 130 op NpmpayHukor)

ECHIN, Kiyutin v. Russia

(6p. 2700/10), 10 mapT 2011 rog.

Xanutenor, Koj e ApXaBjaHUH Ha Y36ekucTaH, npucturHan so Pycuja Bo 2003
roAunHa v ctanun Bo Bpak co pycka ApXasjaHka co Koja UMa Kepka. Cenak, HEroBoTo
Hapare 3a 03BONA 3a NpecToj 6uno oabmeHo Nnopaam Toa WTo Toj e XMB-no3nTtmeeH.
MpetxogHo, ECYM nma noTBpAeHO aeka hU3NYKUTE NONPEYEHOCTU U pa3HUTe
3ApaBCTBEHMN HapylyBaka cnaraaT BO paMKuTe Ha 4neHoT 14 n geka TakBUOT
npucTan e BO COrNacHOCT CO CTaBOBMTE Ha MeryHapofHaTa 3aegHuua. CnefiCcTBEHO,
pas3nukarta WTo ce npasu Nopagu 34paBCTBEHNOT CTATyC, BKNyyntenHo n XMUB-
uHdekymja, e oncateHa co NOUMOT ,ApYr CTaTyc” ¥ BO TaKOB CJly4aj Ce NpUMeHyBa
uneHoT 14, BO BpCKa co YneHoT 8. Xanutenot 6un Bo CNMYHA CMTyaumja co Apyrute
CTPaHCKM ApXaBjaHu kou bapane fo3Bofa 3a NpecToj Bo Pycuja BP3 0CHOBA Ha
CemMejCTBOo, HO GUN pa3NMYHO TPeTUpPaH Nopaam CTaTycoT Ha XMB-No3nMTUMBHO NuLe.
MpocTopoT 3a ANCKPELMOHA OLLeHKa Ha ApXaBaTa BO oBaa cdepa e TeceH buaejku
nyreto Ko xueeat co XMB ce ocobeHo paHnMBa rpyna KojalTo umMa npeTphneHo
3Ha4MTenHa AMCKpUMMHaLMja BO MMHATOTO, l0AeKa Ha HMBO Ha EBpona He nocTon
KOHCeH3YC 3a U33emarbe Ha oBaa rpyna of NpaBoTo Ha nNpecToj. Mako ce npudaka
JeKa KpUTMKyBaHaTa Mepka uMa nermTMMHa Len 4a ro 3alwTuTy jaBHOTO 34pasje,
3[1paBCTBEHMTE eKCMePTH U MeryHapoaHUTe Tena ce cornacuie feka orpaHu4yBareTo
Ha nmatyBaweTo Ha XWUB-no3uTuBHUTe NnLa He MOXe fa Ce onpaBAa npeky
ynaTyBatbe Ha rpuxa 3a jaBHOTO 3fipaBje. Mlako TakBMTe OrpaHuyyBaka Moxe Aa
6upat edekTUBHYM BO Cnyyaj Ha ronem H6poj 3apasHu HonecTn co KpaTok Nepuog Ha
nHKybaumja, Kako LWTO ce Konepa UK xonTa Tpecka, NpMcycTBoTo Ha XUB-no3nTMBHO
nuLe BO 3eMjaTa He npeTcTaByBa, camo no cebe, 3akaHa no jaBHoTo 3apasje. XMB
He ce NpeHecyBa ONWTO, TYKY Npeky cneundmn4yHO OAHECYBake M HaYMHMTe 33
npeHecyBae Ha oBaa bonect ce ucTu, 6e3 ornep Ha JONXMHATA Ha NPECTOjOT Ha
NULEeTO BO 3eMjaTa UV HeroBOTO/HEej3MHOTO ApXXaBjaHCTBO. OCBEH TOa, He nocTojat
OrpaHu4yBara 3a natyBatbe Bp3 0CHOBa Ha XMB cTaTycoT Ha efHO nuLe 3a TYpUCTM
MAK 33 NOCETMTENN Ha KYC Nepuoj, HATY Nak 3a Pyckn ApXasjaHu KO ce BpakaaT of
CTPaHCTBO, MaKo HeMa NpPUYMHA Aa Ce MPeTNnocTaBm Aeka The BO nomana mepa bu
ce BnywTMne Bo Hebe3beaHO oagHecyBatbe BO cnopeaba co HaceneHuTe MUTPaHTu.
MoHaTamy, nako pasnukarta Bo TpeTMaHoT Mery X/B-no3utneHmTe HaceneHu nuua
3a LONr NepUOA 1 NMOCETUTENUTE CO KYC NPecToj MoxXe 06jeKTMBHO Aa Cce onpasAa Co
PU3MKOT Aieka NPBUTE MOXaT NPeKyMepHO fia ro ONToBapaT jaBHO-(GUHaHCUpPaHUOT
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3paBCTBEH CUCTEM, OBOj apryMeHT He Baxu 3a Pycuja, bugejku nuuata kou He
Ce ApXaBjaHW HemaaT npaBo Ha 6GecnnaTHa MeAULMHCKA NOMOLL, OCBEH 33 UTHO
nekyBame. [lononHuTenHa rpuxa wro CynoT ja HaBen e ceondarHaTa M NPoOU3BONHaTa
npupona Ha ocnopeHaTta Mepka. OapenbuTe 3a fenopTuparse NMLa KOU He ce
JpXaBjaHU 0TKaKo Ke ce yTBpAM Aeka The ce XMB-No3MTUBHM He ocTaBaaTt npocTop
3a MHAMBKAYaNHa NPOLLEHKA BO COrNacHOCT co GakTute of AafeHMoT cnyyaj. Bo
CNy4ajoT Ha XanuTenoT, HaLMoHaNHWUTe BRacTv ro oabune Herosoto Haparbe camo co
ynaTyBakbe Ha 3aKoHckuTe oapenbu, 6e3 aa ja 3emat npeABM HeroBaTa 34paBCTBeHa
cocTojba unu HeroBuTe cemejHu Bpcku Bo Pycuja. Co ornea Ha ropeHaBefeHoTo,
ECYM yTBpAMN feka xanutenot 6un XpTBa Ha AMCKPUMMUHALM]a BP3 OCHOBA Ha
3[1paBCTBEHMOT CTATYC.

5.2. (CnopeneH ToBap Ha foKaxyBake
(ctp. 136 op MpmpayHukorT)

CNEY, Patrick Kelly v. National University of Ireland

(University College Dublin)
npeamet C-104/10, 21 jynun 2011 rop.

I. Kenu ce npujaBmn 3a cTpyyeH Kypc Ha KoneyoT Bo [1abnuH, Ho HeroBoTo bapatbe
6uno opgbueHo. I. Kenu cmeTan aeka obykata He My Ouna Ao3Bo/eHa Nopaan HaBoAHa
OUCKpPUMMHALMja BP3 OCHOBA Ha NonoT u 6apan yeup Bo Apyrute npujasu, HO
KONeLoT My A0CTaBUN pefaKkTUpaHu Bep3nmn. MpckmoT cya ro npocneaunn npeaMeTort
no CIEY Bo Bpcka co finpektusarta 97/80/E3 Ha CoBeTOT 3a TOBAPOT Ha [lOKaXyBatbe
BO NpeAMeTun 3a ANCKPUMMHALMja BP3 OCHOBA Ha non, [iupektusata 76/207/EE3
Ha CoBeTOT 3a CNpoBeAyBakbe Ha NPMHLMNOT Ha eAHAaKOB TPETMaH Ha MaxuTe 1 Ha
XEeHUTe BO NOrNef Ha NpucTanoT fo BpaboTtyBarse, cTpyyHa obyka U HanpeLyBareTo
Ha pabOTHO MecTo, M BO Mornep Ha ycnoBute Ha paboTHOTO MecTo ([uMpekTuBa 3a
efAHakoB TpeTMaH) u QupekTtuBata 2002/73/E3 Ha CoBeTOT €O Koja ce MeHyBa U
pononHysa [iupektusata 76/207/EE3 Ha CoBeToT. MpckuTe cynoBm npawane: (1) ganu
r. Kenu vma npaBo Ha yBWA BO LIeNIOCHWTE BEP3UM Ha AOKYMEHTUTE, 33 Aa YTBPAM prima
facie npepmMet cnopep onpenbute op Aupektusute 76/207/EE3 36, 97/80/E3 37 u
2002/73/E3 38 Ha CoBeToT, ¥ (2) Lanv Toa NpaBso e Nof BAWjaHNe Ha HaLMOHaNHUTe
3aKOHW 1AM NpaBoTo Ha EY Kom ce ofHecyBaaT Ha AOBEPANBOCT Ha OKYMEHTHU.
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CIMEY HaBen geka HUTY lnpekTvBaTa 3@ TOBApOT HA JOKaxXyBarhe BO NpeaMeTH 3a
OVUCKPUMMHALM]A BP3 OCHOBA Ha NONOT, HATY [lupekTMBaTa 3a eHakoB TpeTMaH
He AaBaaT OMNWTO NPAaBO Ha KaHAMAATMTe 3a CTpy4yHa obyka Aa uMaat npucTan o
UH(pOpMaLMuTe 3a KBanMdukaLummTe Ha ApyruTe KaHaAnAaTK, NOpPaAn COMHEX 3a
OMCKPUMUHALIMjA, U fieKa OBO3MOXYBareTO TaKOB NPUCTan v YBUJ, BO JOKYMEHTU
noanexwu Ha npasunata Ha EY 3a foBepnuBoCT Ha nu4yHuTe nogatoumn. Cenak,
0CTaHyBa Ha HAaLMOHaNHWOT CyA Aa peln aanu uenta Ha Inpektmnearta 97/80/E3 Ha
CoseToT Hanara obenoaeHyBatbe Ha TMe PaKTV BO UHAMBUAYANHM Cly4au.

5.3. Ynorarta Ha cTaTUCTU4YKuUTe
W opyrute nogatoum

(ctp. 141 op NpwmpayHukorT)

CNEY, Waltraud Brachner v. Pensionsversicherungsanstalt

npeamet C-123-10, 20 oktomBpwm 2011 rog.

bapareTo 3a npenMMUHapHa oanyka nNpociefeHo of aBCTPUCKUTE CYLOBU ce
OJHeCcyBa Ha npallaeTo Ha AUCKPUMMHALM]a BO paMKWUTe Ha APXABEH NeH3UCKK
toHpA BO cBeTno Ha uneHoT 4(1) op Aupektusata 79/7/EE3 Ha CoseToT of 19
pekemBpu 1978 roavHa 3a NOCTeNEHO CNpOBeAYBatbe Ha MPUHLMUNOT HAa €4HAKOB
TpeTMaH Ha MaxUTe U Ha XEHUTe BO OHOC Ha COLMjanHOTO ocUrypyBarbe OBOj cucTeM
Ce 3aCHOBa Ha NpVMeHaTa Ha cneuujanHo eHOKPATHO NOKayyBake Ha CoLMjanHuTe
6eHeduunmM co Len aa ja OAPXM KyNnoBHATa MOK Ha KOPUCHMULMTE HA NeH3uja BO
ABcTpuja. [okauyBareTo 610 AOLENEHO HA CUTE KOPUCHULM, OCBEH HA OHME YMMLLTO
NPUXOAM FO HAAMMUHYBAAT YTBPAEHOTO MUHUMANHO HMBO. Cenak, NoKayyBakeTo
He Ce JOAenyBano ako NeH3UOHEPOT XMBEE CO COMPYXHUK U aKo HUBHUOT
KOMOMHMpPaH NpUxof ro HaAMWHYBa MUHUMANHOTO HUBO. YNaTEHOTO Npallatbe ce
0AHecyBa Ha cyfckaTta noctanka Mery r-ra bpaxHep, koja Hemana npaBo fia ja fobue
LOMNOJIHUTENHATA UCNNaTa, 3aT0a WTO Hej3uHaTa NeH3unja 3aejHO CO MPUXOAMUTE Ha
HEj3UHUOT CONPYXHMK FO HAAMUHYBA MUHUMANHOTO HUBO, U @BCTPUCKMOT NEH3UCKM
thoHa.

CMEY 3akny4un feka cMcTemoT 3a Koj cTaHyBa 30op He npeTcTaByBa AMPEKTHA
AUCKpPUMUHALUja Buaejku Toj elHAKBO Ce NPUMEHYBA 3a CMTe NeH3noHepw, be3s
ornep Ha nonot. Cenak, UMajkv rv NpeaBuf CTaTUCTUUKUTE NOAATOUN U3HECEHH
npej CyAoT WTO ro npocnesmnn npeiMeToT, Cpa3MepHo NOBEKETO NeH3UOHEPU KoM
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no6MBaaT MMHUMANHO HUBO Ha NeH3uja ce XeHu (57% XeHwu 3a pas3nuka og 25%
Maxw), bupejku ctaHyBa 360p 3a cucTeM WTO ce Basmpa Ha UCNaTeHn NPUAOHECH,
a XeHuTe Bo ABCTpuja paboTaT noManky roauHu of Maxute. BakBata npakTuka
JoBena 10 cuTyaumja kage 82% o XeHuUTe CO MUHMMAnNeH NpUxoa He ro aobune
MoKayyBar-eTO NopaamM NpPaBMIoOTo 3@ KOMOMHMPAH NPUXOA, 3a pa3nuka of camo 58%
of Mmaxwute. OTTyKa, CyAOT WTO ro ynaTtuia npeAMeToT onpaBAaHo 3a3eMan cTaB Aeka
HaLMOHaNHATE CUCTEMM KOM [1OBEJIE 0 MCKIyYyBathe 0y BOHPEAHOTO NOKaYyBakbe Ha
neH3ujaTa Ha 3HaYUTENHO NoroseM H6Poj XeHu BO NeH3Mja OA0LITO MaXM BO NEH3K]a, e
3abpaHeT 3aToa WTo noapasbupa MHANPEKTHA ANCKPUMMHALIM]A NPOTUB XEHUTE.
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(MoHpaumja OTBOpeHO onwTecTBO - MakefoHuja

MprpayHUK 3a eBPONCKOTO NPABO 33 HEAUCKPUMUHALM]A

MoseKke uHtopmauum 3a AreHumjata 3a tyHfaMeHTanHWTe npaea Ha EBponckata yHuja (ADI) ce
[0CTarnHU Ha MHTEPHET CTpaHuLaTa Ha AreHupjaTa: fra.europe.eu

Noseke nHdopmaLmu 3a cyackaTa npakTuka Ha EBponckuoT cyn 3a yoBekosuTe npasa (ECHIM) ce
JOCTanHW Ha MHTepHeT cTpaHuuata Ha Cypot: <echr.coe.int>. MopTanot 3a npebapysarwe HUDOC
0BO3MOXYBa NpUCTan A0 NpPecyanTe U OANYKWTE Ha aHTINCKU U/unun hpaHLyCcKu ja3uk, NpeBoam
Ha [pyrvi jasvum, meceyeH bunteH co MHbopMaLum 3a cyackaTa NpakTuka, CoonwTeHuja 3a
MeavymuTe 1 Apyru nHcdopmauum 3a pabotara Ha Cypor.

Kako pa rm po6uerte ny6nukauyuunte op EBponckara yHmja

BecnnatHn ny6nukauun:

+ npeky KHmxapHuuata Ha EY (http://bookshop.europa.eu);

+  BO NpeTCTaBHULLTBATa UKW Aenerauuure Ha EBponckata yHuja. HuBHUTe KOHTaKT MHbopmaLmm
MoeTe fia 1 fobuete Ha VHTepHeT (http://ec.europa.eu) nnu npeky ¢pakc
Ha +352 2929-42758.

My6nukauyun wro ce Hannakaar:

+  npeky KHmxapHuuata Ha EY (http://bookshop.europa.eu);

Mpeky npernnara 3a ny6ankauuu (np. roguwHy n3gaHnja Ha C1yx6eH eeCHUK Ha
Eeponckama yHuja v nssewtan op npeameTn nokpeHat npea CyaoT Ha npaBAata Ha

EBponckara yHuja):

+  MpeKy efeH of KomepumjanHuTe areHTn Bo KaHuenapujata 3a nybnvkauum Ha EBponckata
yHuja (http://publications.europa.eu/others/agents/index_en.htm).

Kako ga rm go6uerte ny6nukauyuunte op Coseror Ha EBpona

M3paBaukata cnyx6a Ha CoBeToT Ha EBpona paboT Bo cuTe peneBaHTHY 0651acTu Ha
opraHu3auwjaTa, BKiy4yyBajKi1u YHOBEKOBY NPaBa, NPaBHa HayKa, 34PaBCTBO, ETVKA, COLMjANHM
paboTy, XMBOTHA CpeawvHa, 06pa3oBaHyie, KynTypa, CopT, MIaAn N apXMTEKTOHCKO HACefCTBO.
KHWrv 1 enekTpoHCKy ny6nvKaumm of 06eMHMOT KaTanor MOXe fla Ce HapayaaT OHNajH
(http://book.coe.int/).

BupTyenHaTa unTanHa MM OBO3MOXYBa Ha KOPUCHWULMTE GeCNNaTHO Aa KOHCYNTVpaaT N3BagoLy Of
LITOTYKY O6jaBeHWTe Aena Unu LienoCHU TEKCTOBY Ha OAPeAeHN oduLmjanHn AOKYMEHTH.

WMHdopmaumu 3a, Kako 1 LenocHnoT TeKcT of KoHeeHummnTe Ha CoBeToT Ha EBpona ce foctantu
Ha BebG-cTpaHaTa Ha KaHuenapujata 3a [lorosopure (Treaty Office) Ha CoseToT Ha EBpona: http://
conventions.coe.int/.
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EBponckoTo npaBo 3a HeaUCKpPMMUHAaLMja, Koe o Co4uHyBaaT fupekTusuTe Ha EY 3a HeguckpuMuHaumja
1 yneHot 14 op u MNpotokonot 12 koH EBponckata KOHBEHLMja 3a 4YOBeKOBWTe npasa, 3abpaHyBaaTt
AMCKPUMUHALM]@ BO HM3a KOHTEKCTM M MO HM3a ocHoeuW. OBOj lMpupayHuk ro pasrnegyBa eBpOMCKOTO
NpaBo 3@ HeAWCKPUMMHALM|A KOELTO NOTeKHYBa Of OBME ABa M3BOPa Ha NPaBo, kKako KOMMAEeMeHTapHU
CUCTEMU, Y HAM3MEHUYHO Ce MOBMKYBA Ha HUB A0 CTENEHOT [0 KOj TMe Ce MPekKnonyBaart, U rv Harnacysa
pasnukuTe, oHamy Kage wro nocrojat. Co ornef Ha MMNpecuBHKUOT 06eM Ha cyAckaTa npakTuka Bo obnacra
Ha HefMCKpUMWHauMjaTa co3fafeHa Of CTpaHa Ha EBponckuoT cya 3a yosekoBwTe npasa M Cyaot Ha
npaspara Ha EBponckata yHuja, ce YnHelle KOPUCHO, Ha AOCTaneH HauuH, ia Ce Npe3eHTVpa NPUpa4HuK co
KOMMNaKTeH AMCK HaMeHET 3a NpaBHWUTe NpaKTM4apuy BO ApXxasuTte-yneHkn Ha EY n Ha Cosetor Ha EBpona
1 MOLUMPOKO, OBHOCHO 3a CyauuTe, 06BUHUTENUTE U afiBOKaTUTE, KaKo U 3a CnyxbOeHnTe nuLa Ha opraHuTe
3a0/XeHN 3a CPOBe/yBarbe Ha 3aKOHWTe.
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